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Russert L. Dawson, Appellee, 
v. 
Contractors Transport Corporation, Appellant, 
v. 


Wuuam H. Srxcreron Company, Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


PETITION FOR REHEARING BY THE DIVISION AND 
SUGGESTION FOR A HEARING IN BANC 


Contractors Transport, Inc. petitions the Court pur- 
suant to Rules 35 and 40 of the Federal Rules of Ap- 
pellate Procedure for a rehearing by the division who 
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heard and decided this case or alternatively, it suggests 
a hearing in bane upon the following grounds: 


A. The holding by the majority denying the Constitu- 
tional right to a trial by jury in cases involving the 
Murray* rule is inconsistent with previous decisions by 
this Court dealing with contribution among joint tort- 
feasors. 


B. The decision of this Court involves a question of 
exceptional importance in the future handling of tort 
litigation in the court below. 


A. The holding by the majority denying the Constitu- 
tional right to a trial by jury in cases involving the 
Murray rule is inconsistent with previous decisions by 
this Court dealing with contribution among joint tort- 
feasors. 


The Supreme Court’s Ryan? decision created a new 
brand of multi-party litigation. Workmen injured on a 
construction job now sue the general contractor who in 
turn impleads, among others, the plaintiff’s employer seek- 
ing express or implied indemnity and more recently the 
application of the Murray credit. Many of these cases 
involve both the Martello* and Murray principles. 

Now following the decision of this Court a party may 
have a jury trial to determine the negligence of another 
for the application of the Martello credit, but he would 
not have a Constitutional right to a jury trial when negli- 
gence is to be determined for the application of the 
Murray credit. 

This Court in Martello stated on page 724, 300 F.2d: 


“‘Accordingly, we now hold in the factual circum- 
stances of this case that when settlement is made 


1 Murray v. United States, 132 U.S. App. D.C. 91, 405 F.2d 1361 (1968). 


2 Ryan Stevedoring Co. v. Pan Atlantic Steamship Corp., 350 U.S. 124, 
76 S.Ct. 232, 100 L.Ed. 133 (1956). 


3 Martello v. Hawley, 112 U.S. App. D.C. 129, 300 F.2d 721 (1962). 
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with one joint tortfeasor and later a verdict is ob- 
tained against the other, and the jury finds that the 
settling tortfeasor should contribute, then the verdict 
should be credited with one-half its total amount and 
the defendant tortfeasor should be required to pay 
only the remaining balance, namely, one-half the total 
original verdict.’” (Emphasis supplied) 


And more recently in Jones v. Schramm, 141 U.S. App. 
D.C. 169, 486 F.2d 899, 901 (1971) 


‘‘, . . Where both alleged tortfeasors are joined as 
codefendants in an action brought by the victim, the 
liability to the victim of the second tortfeasor, from 
whom contribution is sought, 1s not properly assigned 
to the non-jury domain of the equity court as finder 
of fact. If the jury determines on the facts that the 
second alleged tortfeasor was not negligent, that co- 
defendant has been authoritatively adjudged not a 
tortfeasor and is not liable in contribution.’? (Em- 
phasis supplied) 


The majority opinion here holds that the ‘‘judge erred 
in resolving the crossclaim himself only if Contractors 
had a Constitutionally protected right to trial by jury (p. 
7, slip opinion). And it does not (p. 12). 


The absence or presence of negligence on the part of 
the settling tortfeasor in Martello cases determines whether 
or not a 50% credit will be applied to plaintiff’s verdict 
and the absence or presence of negligence in Murray cases 
on the part of the plaintiff’s employer determines whether 
or not a 50% credit will be applied to the plaintiff’s 
verdict. In the former there is a Constitutional right to 
a jury trial; in the latter there is none. 


In a situation where an employer is impleaded by 
virtue of a contractual undertaking requiring him to in- 
demnify another for his negligence, a jury trial could 
be demanded by him on this issue. Yet on the same issue, 
ie. whether or not he was negligent, if the Murray credit 
was sought he would have no such right. 
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As Murray is but an extension of this Court’s rule in 
Martello, it would appear that the application of these 
rules should be uniform. Hither a party has a right to 
a jury trial in both situations or in neither situation. 


B. The decision of this Court involves a question of 
exceptional importance in the future handling of tort liti- 
gation in the court below. 


The majority in footnote 2, page 4 of the slip opinion 
in discussing the District Court’s difficulties in applying 
the Murray rule as reflected in Turner v. Excavation Con- 
struction, Inc., 324 F.Supp. 704 (D.C. 1971) states that 
the District Court was concerned primarily with the ap- 
parent inability of an employer to obtain reimbursement 
for payments made under the compensation statute,* if 
Murray is applied. However, Judge Gesell, the trial judge 
in Turner, was faced with a dilemma which to the Court 
stemmed from unaccepable alternatives in applying Mur- 
ray. The majority states in the same footnote that the 


employer’s right to reimbursement from his employee is 
not an issue in this case. But, the disposition of the 
ever-present compensation lien is an integral and necessary 
part of the proper application of the Murray credit, p. 
705, 324 F.Supp: 


‘‘This curious extension of the Martello rule has an 
anomalous result with respect to the employer’s right 
to reimbursement for benefits paid in the event the 
employee is successful in his tort claim against a 
third party. The logic of the Murray ruling would 
seem to dictate that the employer found to be at fault 
not be entitled to reimbursement. Such a result, how- 
ever, would seem to be inconsistent with the unquali- 
fied language of both the FECA (5 U.S.C. § 8132) 
and the Longshoremen’s Act (33 U.S.C. $933), and 
would directly conflict with the Court of Appeals’ own 
holding in Randall v. United States, 108 U.S. App. 
D.C. 317, 282 F.2d 287 (1960), and with the Supreme 
Court’s decision in Pope & Talbot, Inc. v. Hawn, 346 
U.S. 406, 411-412, 74 S.Ct. 202, 98 L.Ed. 143 (1953). 


4 33 U.S.C. Title 933 (1970). 
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On the other hand, it is incongruous that an em- 
ployee successful in a third-party action should suffer 
both a reduction in his verdict by one-half due to 
the employer’s negligence, and an obligation to re- 
imburse the employer out of the diminished verdict 
to the full extent of benefits paid as workmen’s com- 
pensation. 


Neither of these alternative interpretations of the 
so-called ‘Murray rule’ is acceptable to the Court.”’ 


Practically speaking, the size of any verdict could un- 
derstandably affect a trial judge’s determination as to 
whether or not a credit should be applied thereto. He 
would be most reluctant to reduce a low verdict but on 
the other hand he now has a vehicle for reducing a too- 
generous one. The determination of negligence is best left 
to the jury. Then upon its finding a court can, as Judge 
Fahy aptly puts it, attend to its housekeeping function 
in applying or not applying the applicable credit. 


CONCLUSION 


Whether or not a party is negligent is a classical jury 
question and the curtailment of such right ‘‘should be 
scrutinized with utmost care.’’> Equally important is 
the uniform application of the Martello and Murray prin- 
ciples. As this Court has held, implicitly at least, that 
the determination of negligence in a Martello case is for 
the jury, it should be likewise in a Murray situation. 


Respectfully submitted, 


Cuantes BE. Prepcer, Jr. 
Joun F. Manoney, Jz. 
925 Washington Building 
Washington, D. C. 20005 
Attorneys for Petitioner 


5 Dimich v. Schiedt, 293 U.S. 474, 486 (1934). 
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Defendants, 


COMPLAINT 

{For Persoaal Injurics, Loss of Services and 

Consort ium, Arisinys Cut of a Construction 

Accident) 
Count I. 

The plaintiff, Russell L. Dawson, alleges: 

1. He is a citizen of the United States end brings 

this action in his own right. 


2. This is an action of a civil nature and the amount 


in controvery exceeds Ten Thousand Dollars ($10,000.00), besides 


interest and costs. 
3. On or about December 15, 1964 the plaintiff, Russell 


L. Dawson, was a business invitee working in premises at or 


9 
near 600 New Hampshire Avenue, N. W., in the City of Washington, 
| 
District of Colwebia, know as the Watergate Project, which was 
then under construction. 


4. On December 15, 1964 


Construction Corp., 4 corporation, 


office in the District of Columbia at 1730 K Street, N. W. and 


Contractors Transport Corp., a id orpor zation, with offices 
at 300 Sth Street, South, Arlington, Virginia, we ore doing 
business in the : mbia, and at all pertinent 
times mentioned herein were engaged in the construction of said 


Watergate Project in said City of Washington, Dis stict o£ Columbia, 


for and on behalf of the owners of said Project. 


5. The defendant corporations were expec tonced in the 


moving and installation of heavy machine sry and equipa ont in the 
construction of building projects in the District of Columbia 
and elsewhere, : 
6. On or about December 15, 1964 the said plaintiff, 
Russell L. Dawson, while working in said Watergate Project as 
a steamfitter and business invitee, was violently struck an 
-permanently injured by a defective cable and other flying debris, 
when the defendants in the course of moving and installing heavy 
duty equipment, namely, a forty-four (44) ton cher for 
- installation in said project, improperly rigged and maintained 
a block and tackle and pulley system in a negligent, careless, 
dangerous, defective and unsafe manner, in that said rig, pulley 


10 
end cable system r exly installed and maintained, 
including defective cabl nel and was otherwise 
defective, dangerous and unsate, and thet tha agents and employees 
and Ga 


’ 


persons im the crea, i ing the 
1h. Dawsen, and as a result cf said necliconce 

defendsnts, contrary to existing safety pra 
and regulations in force 
such operations, said cable was caused to suddenly break with 

fe: violence, causing said cable and pully system 

and to strike the plaintif£, Russell L. Dawson, and 
to couse other foreisn matter also to strike sai d plainti£ Sir. 
necking him to the ground and causing him to suffer painful 
and permanent injurie 

7. As a xesult of said accident the plaintif£, Russell 
L. Davson, suffered Severe, painful and permanent injuries, 
which have caused physical and mental pain.and suffering and 
Will continue to cause hin §reat physical and mental pain, 


suffering and a guish, which injurics include fractures and 


contusions about the body; compound fracture of his right arm 


and clbow; loss of function of his right arm, shoulder and 

elbow; injuries to the cervical regions of his neck including 
hypalgesia and hypesthesia, with permanent loss of function 

of the ama and elbow and other extensive injuries to the cervical 


spine, back and nervous System of said plaintiff, involving 


r : 
nerve root injuries, all of which have required extensive 
hospitalization, a series of operations and will continue to 
reguire further medical care, hospital and nursing treatment 
in the future. Said injuries have resulted in permanently 
disabling said plaintif£ fron performing his occupation asa 
steamfitter, has caused him to lose earnings in the past, and 
will continue him to lose earninz gs in the futuz 20; have caused 
a complete disrupticn and interference in the social household, 
and personal relationships with his wife and fondly, all to 


his permanent damage and injury in the sum of Six Hundred 


Thousand Dollars ($600,060.00). 
, ths plaintife, Russell L. Dawson, demands 
judgment against the defendants, ond each of them, in the sum 
of Six Hundred Thousand ee ($600,000.00), besides interest 
and costs. | 
Count iT.. 

The plaintiff, Yada Dawson, alleges: 

1. She is a citizen of the United States and yeless 
this action in her own right as the wife of the plaineaée, 
Russell L. Dawson. : 

2. This is an action of a civil nature and the amount 
in controversy exceeds Ten Thousand Dollars ($10,000.00) , 


besides interest and costs. 


3. This plaintiff adopts all of the allegations of 


Count I of the Complaint by rererence and prays that they be 
made a part of Count IZ herein. 
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&. As a vesult of the serious and permanent injuric 
susteined by the male plaintiff, Russell L. Dawson, her husband, 
the plaintif£, Vada Dewson, has been deprived of the services, 

socicty, love, affection ond consortium of hor husband, the 


male plaintif£. In addition, the female plaintiZ£ has had to 


ae ey 


foreso her nomnal houschold and social activities in order to 


for the injured male plaintiff£, her husband, and 


lose of services, society, Love, 
affection am tiium in the past suffered by the female 
plaintiff, ar a result o£ the loss of the services, society, 
affection and consertium in the future, the fenale 
evson, has been damaged in the sum of One 
lundred Thousand Dollars ($100,000.03). 
WHEREFORE, the plaintiff, Vada Dawson, demands judement 
against the defendants, and cach of thom, in. the sum of 
One Hundred Thousand Dollars ($160,050.00), besides interest 


and costs. 


Of Counsel "‘fhomas G. Lausalan ~  —~ 
1730 K Street, N. W. 
Magee & Bulow . Washington, D. C. 20006 
‘1730 K Street, N. W. Attorneys for Plaintiffs 
Washington, D. C. 20006 
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JURY DEMAND 


The plaintiffs demand a jury trial of the above-~ 


entitled civil actica. 


Ye Emap 
ey 


Thomas G. Laughlin - 
SA 


[Caption Omitted in Printing] 


ms UT ne weet n te parwsp 
AFFIDAVIT OF NON-RUSIDENCE 
—_—_—_—_—_—— et 


Warrea £. liagee, Esq., counsel for the plaintiff herein 
> t | > 


being first duly sworn under oath csposes and says the defendant, 
Contractors Transport Corp., is 2 foreign corporation, not in- 
corporated under the laws of the District of Colusbia, which is 
doing business in the District of Columbia, but has not 
qualificd to do business in the District of Columbia aad has 

no registered agent or office in the District of Colusbia and 
that the last known address of said forcigzn corporation is 


300 6th Street, South, Arlington, Virginia. 


Further deponent sayeth not. 


fone Beane te 
March id, 


ee 22202 


RUSSELL L. AMSON, ot al 
ve. 
CONTRACTORS GRATSPORT pone al 
In Re: Cly.Div.U.S. District Court 
C.A.N0. 551-67 


Gentleren: 


We are enclosing herewith a duplicate copy of: 


Demand 


Lezal notice Trial Notice 
in the above matter 


Service vas made uvon the Office of Recorder of Deeds for 
the District of Columbia, Cormoration Division, on_ March 14, 1957 
and this copy is forwarded “to 


— 
you by registered mail in accordance with the Code of Laws for 
the District of Columbia. 


Very truly yours, 


(Lt Luh Suet 


Alfred Goldstein 
Superintendent of Corporations 


AGstfs 
Enclosure: 
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CROSS-CLAIM OF DEFENDANT 
CONTRACTORS TRANS PORT CORP, 
AGAINST WILLIAM HM. SINGLETON co. 
at 2 GLETON CO. 


1. At the tine and place alleged in the coapla 
Russell L. Dawson was employed by third 
Singleton Company and the injuries alles sus tai out 


of and in the course of his employment with said third-party defendant 


As a result thereof, plaintifé Russell L. Dawson applied for and 


accepted Workmen's Compensation benefits. 


A 
2. Defendant Contractors Transport Corporation avers that the 


accident in question was caused by the negligence of third-pazty 


defendant .William H. Singleton Company and that except for the bar of 


the Workmen's Compensation Act, said third-party defendant would be 


liable for damages to plaintiffs. 


WHEREFORE, the premises considered, defendant Contractors Transport 
Corporation demands that any judgment entered in favor of piaintifé 


Russell L. Dawson against it be credited by 50 percent. 


PLEDGER & MAHONEY 
“JR. 


JOHN F- M AHONEY. 


By ! 
John F, Mahoney, Jr. 


925 Washington Building 

Washington, D. C. 20005 

Attorney for Defendant Contractors 
Transport Corp. | 


Trevoemner 
anVes Ser 


Weshington, 


Attorney for 


om CEES 


1625 Street, 


or a of defendan 
ingleton Co. was 
1969 to: 


bite he 7” 
Magazin 


ingleton Company. 


JOHN F. MAHOXEY. JR. 


_— 


John F. Mahoney, Jr. 


DAWSON, Russell Lb. and hi 


vitée 


DAWSON, Vade 


CORPRACTORS TRANS: 
MAGAZINE BROS. COIS! 


Damages for personal injurios, loss-o£# consortium, cte. 


due to negligence. 
THES PARPIES AGREE ~O tox POLLOWING STAVENEA? oF PRCTS AD 


L i. Dawson | 
king in SEGRE SS S at or near 


600 New Hampshire Ave., N. W., Washington, D. C., one as the 
Watergate Project, which was then uncer construction. 


On said date D Magazine Bros. Construction Corp. (Magazine 
Bros.) was @ corporation doing business in the District of Columbia 
and Contractors Transport Corp. was a corporation with offices 
in Arlington, Va. and doing business in the District of Columbia. 

On or abot December 12, 1964 Contractors Teena Gelivered 
three Carrier Model 161100 automatic refrigeration nachines 
with accessories to the job site and there lowered these machines 
through an air shaft to the machinery room in the basenent. 

thire-party Defendant William H. Singleton Co. (Singleton) 


entered into a written contract sometime in November 1964 with 


defendant-third-party plaintiff Magazine to provide and install 


30 
ventlliting, 
work £or tho 
y (iinlsach) subsequently 
ingicton is now a division of 
Linbach. 


Magazine wr 


“MALES CLAZU thet on December 15, 1964 Musseli 
invitce on the prusises of the Project; that 
azine and Contracters francport were experienced in the > moving 
Lation of heavy machinery and equipment in the construction 
PS in the District of Columbia and elsewhere. 
On December 15, 1964 while Dawson was working as a ste 
t ke was struck and injured by a defective 
able, rigging, and other flying debris when the Ds through their 
agents, servants and ciployces wore engaged in the rigging of 


and in the moving ané ins stallation of hee nvy Guty cquipment, 2a 44 
g ¥ Y P: 


ton chiller, rigged and maintained a block and tackle and pulley 


Syston. 

Said rigging cable was causcd to suddenly break with great 
force and violence, coats aOg eaid cable, rigging and pulley system 
‘to break and to strike the P, SE a. Dawson, and to cause 
other foreign mattex also to strike said Py knocking hin to the 


ret 
* 


ground and causing him to suffer painful and permanent injuries. 
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The time of the accident was epproxinat 


: 


in the underground or basement of 8a. 


Ps contend the aceident 


ns by the Ds. 


through 


Rules and Regulations < Construction, 
Is 
Minium Wage end Industrial Boaxad Regulations as emended May 18, 
1958, Section 11-21108, fSub-sections €(2) and ¢{3) and table 


(p. 84}3 Section L1~21109 (g). 

Ps rely upon the doctrine of res ipsa loguitur and the 
following specific negligence: failed to provi de age equate 1 
failed to provide adequate supervision in that they failed to 
Gear the areca of individuals; failed to Supervise the correct and 
proper rigging, pulley, and cable system for roving and installing 
the chiller in that the cables were frayed and the pulleys were 
installed backwards or reversed;: rigging the systen for moving 
and installing the chiller ina Gofective and unsafe manner in 
that they used wooden stays instead of steel stays; used chokers, 


. gate blocks, and clamps in the wrong places; failed to use proper 


bagging, insulation or buffers in that they used none; failed to 


use pxeperly trained cmployees in that Contractors! forenan wes 

not coupotent to carryout the work, of all of Which the Ds failed 

to give adequate or any warning to pexsons operating in the area 
te P and all of which constituted a failure on the 


part of the Ds te provide the male P with 2 sofe place to work. 


of the permanent injuries 
wna, for the deprivation of his scorvi.ces, socicty, 
love, affection and consortium, ond has hed to forego her normal 
household and social activities in order to nurse and care for 
her injured husband, and is presently doing so and in the Future 


Will be xecmired to do so, in the care of her permanently injuree - 
E ju. 


husband. 


Russel Davsone 
SSCs DEwson 
Contusions about the body ana abrasions 


Comoound comainuted fractures of the right arm and clbhow; radial 
hezd, compound, right 


Loss of function of the xight arm, shoulder and elbow 


Bypalgesia and hapesthesia to cervical region of his neck 


Nerve root injuries to the cervical spine, back and nervous 
system : 

Weakness and limitation of motion of the axa, elbow, shoulder, 
neck and oxtremnitics, with pain 
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Post concussion, headaches, dizziness and inability to sleep | 
Paralytic ilius | 
Pain and suffering 


All of the above items have resulted in perman ent total 


disability to the plaintiff, Russell L. Dawson. 


The plaintiffs claimed special cam nd a list of witnesses 
, | 
known to then are set out in a statement which is attached hercto, 


made & part hercof and incorporated ‘herein by reference marked “A. 


€ WALE PLALINGIZ? CLAUS total diszbility fron Decenbor 15, 1964 


| 
to date, Which total disability will centinue po fanont iy in the 


future. 


cen eaten ened Y 

THE DUPLONDANYS MAGAZING AND CONTRACTORS AND THE THIRD-PART 
DELENDANTS SIUCLETON AMD LIMBACH all deny all allegations of 
negligence or violation of statute or regulations nade by any 


other party, including the Ps,against them. 


DEFENDANTS MAGAZINE AND CONTRACTORS further Gefend on the 
basis that any injuries or damages claimed to be sustained by the 
Ps resulted from the sole or contributory negligence of the male 
P in his failure to keep 2a proper lookout for his own safety and 
failed to watch where he was walki ngz having been warned or 


advised to keep away from the arca of the crane, failca to heed 


the warningr as a woxlumen Salta fomiliar with the NSM overntion 


Pel 


of crane and exbices, he hen > “seream” of the coble and knew 


or chould have known that this meant that the cable was going to 
break but £a take any quick or iumediate action for his 
own eatety, 
Parther the male F knew or should have known of 
inherent in the wailéing, and the s 
on the premises and particularly in the are 


cable, and he assume 


the male P cannot claim the expenses 
real party in interest in that 


est being the Reliance Insuxunce 


respect, the x: 21 arty 27 Ss 
Company. 

LL ADDITION TO D EG DOPENSLS DRPENDANT MAGAZ 
ractor, Genics any and all Iiabilits Ne Ps 
cermined that the negligence of any or all of 

subcontractors was the proximate cause of the Ps? danages 


injuries. As the general contractor on the job and not the 


employer of the P, denies the appLication of the Safety Standard 


Rulcs and Regulations to it. 
MAGAZINE FURTHER alleges that any claims of the Ps are barred 
in that such injuries arose in the course of employment of the 


male P in the District of Colwabia on which the Ds were liable to 


of Yorknen's 
uxxea by the provisions of the Longshore= 
Comencation Act as made BEES SEES as 
orkmen's Compensation Law in and for t istx ict of Columbia. 


In addition, the P having acce peed | Workmen's Comensecton benefits 
from his enployer, this D, in thceevent of any recovery against it 
is entiticd to a credit of a preportimate share of any judgment 
herein in favor of the Ps. 

The male P was an cmloyee of third-party Ds Singleton and 
Limbach, ana they hac the primary responsibility to provide hin 
with @ sale piace to work, which they failed to do. 

MAGAZINE furthex alleses that the Camasges and injuries, if any 
sugtaincead hy the Ps, resulted from the sole or contributory 
negligence of Contractors Transport Corporation adopting allegations 
of Ps and Singlcton and Limbach in these respects and against 


Singleton and Linbach Company, all allegations set forth by the Ps 


an@ all other partics thereto. 


S THIRD-PARTY PLAINTI“F? alleges that by a written 


agreement cated November 4, 1964, entered into between it and the 
third-party defendant Singleton was engaged by Magazine as an 
independcnt subcontractor to perform certain work in connection 
with the furnishing of all labor, matecriais, scaffolding, tools, 


equipment, services, and other requisites required to complete 


in place, and to the extent that the said Singleton was obliged 


eR Gor oo re 
wactsng, venctrincing, 


connection with the 

ruction of the Watergate DP) 

fhe aoove-Caseribed contract provided, among other things, 
2 TO 


= : . 


contractor, Magazine £Lrom any and all loss 


injury te person - Camage to property arising 


the ope.acions under the ould contract, except for such 

injexy ox damice as is caused by the 
and/or this Gefendant as contractor. 

The contract further provided ti 
xesponsibility and Liability for any and all domage or injury of 
any kind ox nature whatsoever (including death resulting therefrom} 
to ail pexsons, whether employees of the owner or otherwise, 
caused by, resulting from, arising cut of, or occurring in con~ 
nection with the execution of the work provided for in said contract 

Magazine alleges that if the Ps suffered any injuries or 
damages, as alleged hercin, said injuries and damages were 


we 


occasioned by the negligence or the lack of due care on the part 


of tim Singleton in the performance of its work under its contract 


with Magezine dated November 4, 1964, on the basis of Contractors!’ 
egations in these respects. 
yazine further asserts that Singleton after December 15, 


merged with and/or into the third-party Cefendant, Limbach 


he said Singleton now is a division of the aforesaid Linbach. 
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The said Limbach acquired ell of the assets 
contract with Magazine as Cescribedt aforesaid, and said Limbach 


is the successor corporation to the aforesaid Singidton. 


injurics 


fault or negligence of 


mux: Singleton whose fault or nesligence meres the injury 
and danagelto the P for any such siwis as may be avarded against 
this D and third-party P, plus costs and expenses of tt the litigation, 
including reasonable counsel fees. 


Magazine demands judgment against the third-party D Singleton 
ané/or Linbach third-party defendant, as the successor corporation 
to Singleton for full indemnity for any amount pera be avarded 


to the Ps against Magazine in an amount equal to the expenses of 


this action, and costs, on both implied indennity as common law 


and an express contractual indemnity; contribution is also clained. 


Magazine also denies Reliance Insurance Company is entitled 


to recover because of the statute of Limitations. 


CONTRACTORS in addition to the defenses stated hereinabove 


asserts that employecs of Singleton moved the Eoksiyeration 


machines from the initial landing place where they were left by 


inscellcticn. Contractors 
Syees on the project on the Gate.of male P? 
in rvicging, 


sation machines under the 


rigged to the winch 
injured by renson 


were Cetective, or there was 


then, in that event, 


expounded in Murrey v U. 

'.2C 1361 and as a basi -Lox: 3 that wes emLoyeda 
by Singlcton who would be liable to the P for the reasons set 
forth chove, except for the bar of the Workmen's Conmensation Act. 

S recommended that this motion be allowed over the objection 
o£ the Ps’ counsel, and it is understood that any right to recovery 
under such crossclain may and shall be against Limbach successor 
corporation to Singlicton. 

This D further Genics any liability to Limbach on the cross- 

claim of Limbach referred to hereinbelow, 
acameputnaneuncoerenreeenae ane ee 


THIRD-PARTY DEFENDANI'S SINGLETON AND LIMDACH assert that the 


Chiller ox refrigeration unit was being moved into place by rigging 
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equipment owned and operated by Contractors. Singleton an@ Linbach 


deny that they agreed to indemnify mi or hold Magazine harmless 
or to assume entire responsibility for any an@ all Agnes or injury 
of any kind or nature whatsoever to all persons, whether employees 
of the owner or otherwise, arising out of their work on the project 
enter the contract; deny that they are or will be liable in whole 
or in part for any damages recovered by the P against Magazine; 
ae all acts of negligence alleged against them and assert that 
the P's injuries and damages if any were due to the sole, active 
or intervening negligence of the D Contractors nenecone Cor= 
poration as follows: 
Failure to inspect the rigging equipment | 
Use Of defective cable ana rigging equipment as stated by P 
Failure to take proper precautions to prevent Gamage to 
the cable and rigging equipment, i.e., failure to pad 
equipment “5 
improper installation of cable clamps as clainea by P 
Violation of the Safety Standards Rules and Regulations of 
of the District of Columbia, specifically Rule 238 
1121102 (c) (3). page 85 and Rule 11-21108 (2)(¢g), page 87. 
Third-party Ds adopt the allegations of negligence asserted 
by the P Russell Dawson against the D Contractors Transport 
Corporation. | 
At pretrial Limbach moved to CROSSCLAIM ACAINS? ‘CONTRACTORS 
for contribution ox indemnity for the amount of any Gasment 
Which might be obtained by Magazine against it on the basis of 


the foregoing allegations of negligence and violations of Rules, 
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etc. asserted hereinabove. It is recommended that this motion be 


arcu ed. 


Linbach and Singleton deny any liability to Contractors 


under the corssclaim asserted by the latter. 


—_— 
MAGAZINE AND CONTRACTORS at pretrial moved to join Reliance 
‘Inswxance Cowpany asserting that it is a real party in interest 
for compensation and other benefit payments paid by Reliance for 
end on behalf of Ps. No objection was made to this moticn being 
allowed and it is therefore recommended that Reliance Insurance 
Company be made a party plaintiff. Counsel for the P consents 


to this in any event. 


Witnesses known to Contractors: 


Donald P. Abrahams, President Cee) 
Contractors Transport Corp. 

4500 LeGato Road 

Fairfax, Virginia 


Lee R. Ward (liability) 
5112 - 2nd Avenue 
Marlow Heights, Maryland 


Dinnard Ward (liability) 
Present address unknown 


Dr. Maxwell Hurston eecat) 
$19 — 18th St., N. WwW 
Washington, D. C. 
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.The parties agree to file with the Clerk of the Court 
and to mutually exchange, on or before September 27; 1969, a list 
of the names and addresses of any witnesses known to then (other 
than those listed herein), including medical and expert witnesses, 
Who have knowledge of any aspect cf this case, indicating those 
who may be used at the trial. . Impeachment witnesses are not to 


be included. 


The parties agree to the mutual exchange of all medical 
xeports of examining or treating physicians, now in hand, on or 
before September 2, 1969, and @ similar exchange of all other such 
reports within 48 hours of the alert of this case for trial. 

Counsel for P shall make the male P available for the purpose 
of a physical examination by physician of Bs‘ choice before, 
but not to interfere with, trial date. 

Counsel for P shall furnish the Clerk of Court and Opposing 
counsel on or before September 2, 1969, a written itemized list 
of all special damages not listed herein which will be Claimed 
at the trial, past, present and future, actual or estinat ted. 

- The following may be admitted into evidence without formal 


proof, subject to all legal objections: 


Bills, reaipts, and other cocuuents initialed by Examiner 


Hospital records 
X-ray plates 
HEW Mortality Tables 


The Regulations listed herein 
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Witnesses known to Limbach: 


William Conkley, c/o William H. Singleton Co., Box 152, 
Springfield, Virginia (occurrence) 


W. H. Singleton, 628 Oakland Terrace, Alexandria, Virginia 
(contract) 


R. A. O*Grady, 7723 Weber Court, Annandale, Virginia (contra 


Counsel for P shall furnish to counsel for D a written 
authorization, which will be supplied by D within 5 days, and 
returncd to Don or before August 20, 1969, which will enable D to 
obtain copies of P's Federal Income Tax returns for the years 
1263 to date. 

Counsel for Contractors may take the deposition of male P 
reerectan to interrogation from and after June 20, 1967, 
concerning income, cmployment, injuries and damages provided no 
delay in the trial of the case results themfrom. Ps’ counsel 
objects. 

The Examiner has requested counsel to appear at the trial 
with the maximum amount of authority to settle this case which 


will be allowed them by their principals. 


Warren BE. Magee, Esq. for P 


Thomas B. Heffelfinger, Esq. for Magazine 


James C. Gregg, Esq. for Singleton and Limbach 


John F. Mahoney, Jr. for Contractors 


PRETRIAL EXAMINER 


Wi. H. SINGLETON €0., Inc. 


Date_November 13, 1064 

"T'o—Contrectors Transport Corp. Job_Watergate Central Plant 

300 6th Street, South : Job Ticket a ie] 
Arlington, Virginia Delivery See below 


Ship to Sce below : 
Vi Time and Material : Cost Code__OM-4 
a FONE TRING. . : 


Receive, unload, store as necessary, and deliver to job site, and 
rig into place when directed: i 
Carrier Model 16H100 Automatic Refrigeration Machines with | 
Accessories. 


Price Basis: Time and Material 


Refer to this order number on your invoice for this work, and do 
not include any other work on the invoice for the work covered by this 
order. 2 | 


MONTH AGAINST ind ORDER + ; 
CONSIDERED AS i:LLEO IN Tne FOLLOW: } 
ING MONTH AND TERMS OF PAYMENT 
SHALL APPLY ACCORDINGLY. 


2) 
Req. by___ JUM(25559) INVOICING INSTRUCTIONS 


Placed by____HFC/vb_ Send original and 3 copies of all invoices to the address given below. 


Viease follow the instrections given below: PURCHASE ORDER 
ALL INVOICES MUST SHOW THE ORDER NUMBER APPLARING TO THE RIGHT 
PROVIDE THE NUMBER OF INVOICE COPIES REQUESTED ABOVE. 


BOX 152 hey 
SPRINGFIELD, VIRGINIA pr lye | 


VENDOR'S COPY. 
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United States District Court for the District of Galunhia 


—____. A TRUE COPY 
d b//t/7 © 
Russell L. Dawson, et al : ROBERT iM. STEARNS, Clerk, 


4 By’ UY} ~ SOU, orale 
CrviL No. 551-67 


Defendant 


~ VERDICT AND JUDGMENT 


70, 
before the Court and a jury of good and lawful persons of this district, to wit: 


" te Rebecca E. Howard 


= 


|_be Louis H. Galloway _ 


Sean n eel. EOS Ee ate t AS ODN ee aS SR re 


ae: 


Sport Corporation, a corporation , defendant , 


and after this cause is heard and given to tho jury in charge, they upon thelr oath say this 
20th day of ____February , 19 70, that they find the issues aforesaid in 
favor of the plaintiff and that the money payable to him by the defendant by reason of the 
premises is the sum of {$100,000,00)_ 
WHEREFORE, it is adjudged that said plaintiff recover of the said defendant the sum of 

0, 


together with costs, - 


By Gt 


Judge _John J. Sirica | presiding. 
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[Caption Omitted in Printing] - 
FILED 


MAY 5 is70 


ROBERT M. STEARS 
oie CLERK 


Upon consideration of defendant Contractors Transport 
Corp.'s cross-clain against ‘third party defendant KiMian H, 
Singleton Company, and the menioranda filed in support thereof 
and in oppositicn tnereto, it is by the Court this S Th day 
of Nay, 1979, : 


ORDERED that defendant Contractors Transport Corp.'s 


cross-claim be and the same hereby is, denied. 


—Gobnf ais an 


United States District Sedge 


A ‘TRUE cory 
ee M. eS Clerk, 
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FINDINGS OF FACT AND CONCLUS IONS OF LAW CONCERNING 
THE CROSS CLAD OF THE DEFINDANT AND THIRD PARTY 
PLAINTIFF, CONTRACTORS TRANSPORT CORP., AGAINST 
THE THIRD PARTY MEFENDANT, WILLIAM HY. SINGLETON CO. 

The above-entitled civil-action came on for a hearing 
before the Court end a jury on the Complaint of the plaintiffs 
for damages arising out of the personal injuries sustained by 
the male plaintiff in an accident which occurred at the Water- 
gate Project in Washington, D. C. on December 15, 1964. The 
Complaint alleged that the defendants, Magazine Bros. Constructipn 
Corporation (hereinafter referred to as Magazine) , a corporation, 
the general contractor, and Contractors Transport Corp. (herein- 

after referred to as Contractors) , a corporation, and a sub- 
contractor, were negligent and that their negligence caused the 
accident which resulted in serious and permanent injuries. to 
: . : 
the male plaintiff. The female plaintiff, Vada Dawson, sued 
for damages for- loss of services and consortium of her- husband. 


At the commencement of the trial and before the 


opening -statemens’of counsel for the plaintiffs and the 


ot. 


introduction of any evidence, counsel for all parties agreed. 


gnd stipulated in open Court that the Third Party Complaint 


filed by Magazine against the third party defendant, Villiam 
H, Singleton Co. (hereinafter referred to as Singleton) and 
the Cross Claim of the defendant and third party plaintiff 


Contractors against Singleton would be decided by the Court 
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without a jury after the conclusion’ of ail the eeience and 
the return of the verdicts of the ces involving the plaintiffs‘ 
claims against the defendants, Magazine and Contractors. 

At the conclusion of the plaintiffs’ evidence, 
Magazine moved for a directed VESGEES * on the ground | ‘that the~ 
plaintiffs ‘had failed to establish by a preponderance of the 
evidence any negligence of Magazine which contributed to 
proximately cause the accidenr,. and. the Court geanted that 
Motion and directed a verdict of the jury in favor of defendant 
Masezine on the grounds that the evidence fails to establish 
that the alleged negligence of defendant eevee such as 
negligence in supervision, in furnishing construction lighting 
and in furnishing barricades did not contribute to proximately 
cause the accident of which the plaintiffs complain. 

The trial continued before the jury on the plaintiffs' 


claims against the defendant Contractors. The issues of 
; ~~ * i 


Contractors' negligence, contributory negligence on, the part 
of the male plaintiff as an employee of Singleton working at 
the Watergate Project at the time of the accident and the question 
of wnether the sole negligence of the male plaintifé and his 
employer Singleton proximately caused the accident were submitted 


to --.< jury and argued by counsel for the respective parties. 


The jury returned a verdict in favor of the male 


plaintifé£ in the sum of $100,000.00, and a verdict in favor, of 


the female plaintiff in the sum of $10,000.00. 
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i Counsel for all parties have submitted their con- 


j 


tentions and arguments by way of written Memoranda to the 


a ‘ 


Court, after the return of the jury's verdicts and the entry 
Sener thereon by the Court. 

Upon consideration of the pleadings, the evidence 
adduced at the trial, the arguments of counsel and the Memoranda 
filed with the Court by all counsel, the Court nune pro tune 


as of the 5th day of May, 1970 makes the following 


FINDINGS OF FACT . 

1. On December 15, 1964 plaintifé, Russell = Dawson, 
was a business invitee working in premises known as the Water- 
gate Project, chen. under construction. by the defendent 
(faerie Contractors and Singleton were sub-contractors on 
this project. 

2. Contractors was a rigging and hauling corporation, 
experienced in the moving and installation of heavy machinery 
and equipment in construction projects in the District of 
Columbia and elsewhere. 

3. On December 15, 1964 the male plaintiff was 
working at said project as a steamfitter, in the employ of 


Singleton. 


5. Contractors, by a work order dated November 13, 


1964, with Singleton, had contracted to receive, unload, store 


as necessary and deliver to job site and rig into place when 
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directed by Singleton three Carrier Model Refrigeration Machines 
with accessories, each machine having the capaci ity of forty- 
soe (44) tons of chilling and each weighed 95, 000 DOSES 
tereineeees: Exhibit 5). 
“6. Prior to December 15, 1964 Contractors received, 


unloaded, stored and delivered to the job site and rigged into 


a“ 


place two of the three Carrier Model Refrigeration Machines. 


7. The rigging used to move and install these 

chillers, including the winch truck involved , the rollers, 
cables, blocks, tackles and tools were the property of Contractors 
and had been brought to ‘the jot site by Contractors. 

| 8. On the morning of December 15, 1964 Contractors, 
acting through two of its employees, commenced to rig into place 
the third Refrigeration Chiller. Employees of Contractors set 
_up the rigging arrangements, furnished the rollers to be used 
ner the chiller and rigged the chiller, utilizing block and 
tackle systems to the winch truck. In performing the rigging 
pursuant to their contract, Contractors negligently used cables 
“which were defective, that is, cables with broken less. attached 


a choker over the metal edge of the truck to a bar on the side 


of the truck without bagging or insulation and connected several 


thimbles in reverse order, thereby reducing the efficiency of ° 


the entire rigging mechanism. 3 
| pie, Sr Coheractors' employees started the winch for the 
purpose of moving the chiller over the rollers which had been 
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placed uncer the chiller, on the CHB of December 15, 1964. 


Chelle 


The rollers eden the were creek Semmed; placing the dead 
weigat ef the chiller, being 95,000 oy on the rigging. 
Contractors’ foreman eoace Contractors' other employee who 
stopped the winch exuck. Contractors’ foreman requested the 


a 


male plaintifé to get a Slecge eee from the winch truck to 
be used to break loose the jammed rollers ynder the chiller. 
While the male plaintiff was in the area of the winch truck 

and before the rollers had been corrected for rolling purposes, 
Contractors! foreman Signa led to ancEnen erptoyes of Contractors, 
the winch operator, and the winch was started. This negligent 
operation of the winch snd the rigging caused the choker which 
_passed over the metal edge of the truck, without any bagging 

or insulating materiel between the cable and the edge of the 
truck, to be severed. This severance caused the main cable 

line to snap like a bow String, severing from the truck a wooden 
standard, the top nortion. of. which. was- hurled- through- the air 
Striking and injuring the male plaintifé. 

‘10. In force and effect ‘at the time of the accident 


were Safety Standards, Rules and Regulations of the Minimum Wage 


and Industriel Safety Eoard of the District of Columbia, adopted 


pursuant £0 law, which SE En Ca papper operation at the 


nace 
time of the accident, “ageely Cote ( Lation 11-21108, and. required ' 
cables limited to allowable safe loads and required that all 


cables when brought over a sharp corner or hard material liable 
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to cut cr cause undue abrasion shall be protected by use of 


bagging or other protective padding (Plaintiffs' Exhibit 3). 


Contractors! — rigging operations were not performed pursuant to 
Said: Regulations, violatad those Regulations and constitcted 
negligence on the part of Contractors. 

ll. The negligent manner ‘of rigging and operation of 


the rigging by Contractors caused the accident of December 15, 


1964, in which the male plaintiff was injured. The male 


plaintiff, Russell L. Dawson, was not guilty of any negligence 
which contributed to cause the accident of December 15, 1964 
and was not engaged in eny way in operating the r } igging equip- 
ment at the time of the accident. 

12. No activities of the employees of Singleton 
‘contributed to cause the accident of December 15, 1964, As a 
result of the accident of December 15, 1964, caused by the 
negligence of Contractors, the male plaintiff suffered severe 


and permanent injuries, which disabled him from continuing his 


employmens in his trade-ae- a heavy- steamfitter. The. injuries 


of the male plaintiff were proximately caused by the negligence 


of Contractors, 
From the aforesaid Findings of Fact the Court makes 


the following 
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CONCLUSIONS OF LAW - 


1. The accident which caused the injuries and damages 


to the plaintiffs was caused -by the sole negligence of 


Contractors.: 


. . 
- a 


2. The male plaintiff was not guilty of any con- 
tributory negligence, 


3. No eaplovees of eravercn were guilty of any 
negligence which contributed to preximately cause the accident 
of December 15, 1964. 

4... Singleton is in no sense a joint tortfeasor with 
Contractors. 

5. The Cross-Clain of Contractors’ against Singleton 
should be denied. 

Based upon the aforesaid Findings of Fact and Con- 
clusions of Law, this Court entered Aa Order and Final Judgment 


dated the Sth day of May, 1970, denying Contractors’ Cross-Claim 


against Singleton. 


nited States District Judge 


b [23/¢0 
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SUMMONS IN A CIVIL ACTION (Formerly D. c. Form Ne. as 8h} 


United States District Caurerae 


FOR THE 


District of Columbia 


CiviL. ACTION FILE No. 


RUSSELL L. DAWSON, and his 7 . 
wife, VADA Dawsén a . 


paper pat 


Plaintiff 
ve 


CONTRACTORS TRANSPORT CORP., 
“a corporation 


Defendant 


To the abo ed Defendant 
pa ee = “CONTRACTORS TRANSPORT CORP., a corporation 


You are hereby summoned and required to serve upon 


WARREN E.” MAGEE 
THOMAS G. LAUGHLIN 


in tiff’ to. n ad H 
plaintiff's attorney , whose address 1730 X Street, N. Ww. 


Washington, D. ¢. 20006 


an‘answer to the complaint which is herewith served upon you, within 20 days after service 
of this' summons upon you, exclusive of the day of service. If you fail to do so, judgement by default 


will be taken against you for the relief demanded in the complaint. 


ROBERT M. STEARNS 


Laps Ue Meier 


Date: March 7, 1967 " {Seal of Court) 


Note:--Thin summons ix issued pursuant to Rule 4 of the Federal Rules of Civil Precedare, 


PROCEEDINGS 


(Excerpt of proceedings of February 2, 1970.) 


* * * 


\ 


THE COURT: Counsel approach the bench. 


(ar THE BENCH: ) 

Dautorw —m, MR. MAGEE: I -suggest, Your Honor, and agree that- 
this case be tried first on the issues of negligence and 
damages against the two defendants and the third-party defen- 
@ant, and that the issues framed by the third-party complainant, 
the fourth amended third-party complainant and crossclaims 
filed on behalf of Magazine Bros. and Contractors, defendants 
one. and two;bée determinea@ by Your Honor after the jury's verdict 
is in without a jury. 

On questions of fact and law and -- that is all. 
THE COURT: Do you agrec, Mr. Mahoney? 

Cudvactrs -» MR. MAHONEY: Except for the last statement, I believe 
the jury determination of negligence on the crossclaim . of 
Contractors with respect to the Murray Credit would be deter~ 

mined, I think of the application of law on the crossclaim, 

I agree with Mr. Magee that the issues of negligence as to the 
three parties be submitted to the jury and then the Court rule 

- on the crossclaims based upon the jury's findings. 


THE COURT: Do you agree, Mr. Heffelfinger? 


Megezing «- MR. HEIPELFINGER: Yes. 
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THE COURT: How about you (Mr. Gregg) ? 
4 Singlelon MR GREGG: Yes, Your Honor. I represent. the third- 


party defendant. I have a crossclaim:in the case against 

: . | 
Contractors for consideration or indemnity, and it is agreeable 
to me that crossclaim be determined by the-Court. 


THE COURT: As I see it, the only thing to be sub- 


mitted to the jury, if the case gets to the jury, is the case 


against Contractors Transport Corporation, Magazine Pros. 


Construction Corporation, and third-party defendant Singleton 


. 


Co., new known as Limbach Company. 


Those are the only three cases submitted to the jury. 
MR. HEFFELFINGER: Your Honor, in our opening we are 


going. to at least advise the jury of this third-party comp]. ain-~- 


ant. 


THE COURT: I think it would be complicating the 


matter. | 
q | 

MR. GREGG: Your Honor, in that respect, it seems to 
be confusion, I represent the third-party defendant, 


Mr. Heffelfinger impleaded us into the case, I think he demanded 


a jury on his third-party, 1 think he is entitled to a jury if 


he wants. 

From my position it appears that it were Ret be 
essential as it is in the mecere of erosecattny could be deter- 
mined by the Court on the basis of evidence. It is 


Mr. Heffelfinger's option. 
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THE COURT: What I am trying to do is Simplify it for 


5 the jury and take these crossclaims away from the jury so they 


won't have to be bothered with that. . 


MR. HEFFELFINGER: Let's assume we do, it is a ques- 
tion in our-opening statement we make any reference to -- 

THE COURT: Any need to make reference te crossclaim 
if the jury is not ere with it? 

MR. HEFFELFINGER: Not crossclaim, but might be on 
the third party. 

MR. MAGEE: ae wouldn't see why, if you are contending 
it is based on negligence of Sincicter, 

“MR. GREGG: Mr. Heffelfinger is not going to try the 

_ third party to the jury, I won't make a statement because the 

issue will be for the Court. | 

THE COURT: Well, I think in a complicated case like 
this it will help everybody and the jury, too, if we confine 
the case to the three principal parties in the case. 

MR. MAGEE: Yes, Your Honor, can handle all segrega- 
tion rionee afterwards. 

"THE COURT: I have done this before. All right, we 


agree on that. 


-_* * 


MR.- GREGG: Your Honor, I am not: going to be making 
"an opening statement nor addressing the jury on voir dire. 


THE COURT: That is my feeling, if I am going to 
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decide these crossclaims and all other than principal suits, 
I don't see any need for it. 


The three principal parties will go to the jury. 


* * © 


E - JOHN ROBERT WISEMAN, : 
called as a witness by the plaintiffs, being first sworn, was 
examined and testified as follows: | : 

DIRECT. EXAMINATION 
BY MR. MAGEE: 
Q ‘State your name and address. 


A My name is John Robert Wiseman. I live at 5015, 


Apache Street, College Park, Maryland. 


* * * 
MR. MAGEE: And the only other, before examining the 


witness, Your Honor, I would like to read from the pretrial 
order that porticn which is captioned, "The parties agree to 


the following statement of facts and stipulate thereto." 


THE COURT: All right. 


MR. MAGEE: This reads as follows -- 
; 


THE COURT: Let me explain this to the jury... This 

is a new jury. | 
A stipulation of fact means, instead of calling the 

witnesses to the stand and testifying to these things, the 


attorneys at the pretrial hearing of this case before this case 


started, of course, agreed to certain facts which are undisputed 
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and you can accept as evidence what Mr. Magee is about to read 


. 


to you without requiring the witnesses to testify to these facts. 


All right. 


MR. MAGEE: “On December 15, 1964, the plaintiff, 


Russell L. Dawson, was working in premises at or near 
600 New Hampshire Avenue, N.W., Washington, D. C., 
known as the Watergate project which was then under ~ 
construction. On said date, defendant, Magazine 
Bros. Construction, was a corporation doing business 


in the District of Columbia, and Contractors Trans- 


port Corporation was a corporatisr: with offices in 


Arlington, Virginia and doing business in the District 
of Columbia. On or about December 12, 1964, Contract 
tors Transport delivered three Carrier models 16H100 
automatic refrigeration machines with accessories to 
the job site and there lowered these machines through 
an air shaft to the machinery room in the basement. 
Third-party defendant, William H. Singleton, entered 
into a written contract some time in November 1964 
with defendant, third-party plaintiff Magazine. to 
provide and install the picnic heating, ventilating, 
Re conaeionincy and sprinkler work for the Water- 
eee project. Third-party defendant, Limbach and 
Company, that is another name for Singleton, merged 


with or into Singleton and Singleton is now a divisibn 
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of Limbach. Magazine was the general contractor on 
the project." ‘ 


That concludes that stipulation, Your Honor. 


THE COURT: All right, sir. 
BY. MR. MAGEE: 


Q Mr. Wiseman, would you briefly give me a background 
statement concerning your education, experience and training? 
A I finished high school in 1949, i 
I went to work as an apprentice ironworker. Served 
apprenticeship of two years, learning how to rig and do different 
types of work with metals, including welding and burning. I 
worked from '52 to '54 and finished and became a Satan. 
I worked a short time and was drafted into the Army. 
Went through engineering school in the Army and was taught how 
to do rigging and other types of construction work and at the 
end of the time when I finished I became an instructor and 
taught rigging and demolition work for the Army . 
When I came out of the Army, I went back to work at 
my trade as an ironworker and worked until 1964, a big part of 
the time, as foreman, running men and showing them how to do 
rigging and other types of ironwork. 


At that time I resigned and went to work for the 


Government in the capacity as a safety inspector and I have 
since worked at that same job. | 


Q What is your official title and for what government 


ao you work? 
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A I work for the District of Columbia Government and 
am now what they term as a Safety Specialist. 

Q. In the course of your Gainey background and 
experience, you stated that cee had studied and taught rigging? 

A Yes, sir. 

Q Will you please explain to the Court and jury what 
is meant by the term rigging? 

A Rigging is handling of cables, pulleys, blocks, 
clamps, and rope to handle heavy machinery or equipment, moving 
it about, raising and lowering it into position. 

Q Is rigging used in connection with construction of 
building projects such as the Watergate project which is 


located in the City of Washington? 


A Very much so. 


Q Have you had occasion to inspect over the course of 


time as an inspector various methods of rigging that are em- 
ployed in the District of Columbia? 

A Yes, I have. 

Q And to evaluate those rig¢gings in an effort to 
determine whether or not they conply with any safety regulations 


of the District of Columbia? 


A Yes, I do this all the time. 
Q First I will show you, Mr. Wiseman, a document ana 


ask you if you can identify it? 


THE COURT: You better have this marked for iden- 
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tification,’ please, as. Plaintiffs' Exhibit 3. 


THE DEPUTY CLERK: Plaintiffs' Exhibit 3 marked for 


-- 


identification. ~ es 
SiateAaee Exhibit No. 3 was 
marked for identification. 
BY MR. MAGEE: 


Q A document marked Plaintiffs' Exhibit No. 3, and = 


ask you if you can identify that? 


A Yes, sir. This is the Code that the Safety Depart- 
ment in the District of Columbia works by. 

Q Now, was this document and this Code in ‘effect on 
December 15, 1964? 

A Yes, it was. 

Q Did this Code apply to construction in the Watergate 
Brovece in the District of Columbia at 600 New Hampshire Avenue, 
Northwest? 

A It did, 

MR, MAGEE: Your Honor, I would like to offer the 
document in evidence and later on we will point out the section 


upon which we rely. 
: * * *€ 


Q Now, Mr. Wiseman, in connection with your present 
position with the District of Columbia Government, what are 
your duties? 

A My duties are to go to various construction jobs, 


inspect the jobs for safety, make sure that the men are using 
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26 correct procedures in their work, investigate industrial acci- 


dents that occur on the job, teach safety to the foremen and 


, 


to the men on the jobs, if necessary. P 


Q And you were engaged fn this type of work on Decembet 
15, 1964? 

A I was. 

Q Now, directing your attention, sir, to December 15, 


1964, did you receive any report or incident concerning the 


Watergate project at 600 New Hampshire Avenue, Northwest? 


A May I use my notes? 

Q Yes, sir. 

A On December 15 a call was put in to our office by 
the Police Department of an industrial accident happening at 
the address you just mentioned. = 


Q As a result of that telephone call, what did you ado, 


A I was sent by my office to investigate the accident 
and try and determine what caused it. 
When did you eons to see the accident? 
Some time after 8:15 -- this was in the morning. 
Did you go to the project at that time? 
I did go to the project. 
pid you go into a particular building there? 
I went into the Watergate that they were constructing 


and went to the basement area where the accident occurred. 


$7 

Q Would you please describe a eenaseene enn of 
construction of the Watergate development when you ae it on 
December 15, 1964? i. 

A When you say "status" of it, I assume you mean the 
stage -- They were in rough concrete stage of the SutaaEnGe 

Q What do you mean Benen 

A The portion of the building had been set up, forms 
were up and concrete poured in some of the forms. However, 
lower sections had been stripped of the building may siisis that 
were used for placing of the concrete and they were starting 
to move in the heavy equipment. 

Q This was the stage of the construction men you went 
that morning to the project? | 

A Yes, sir. : i 

Q Now, could you describe this mechanical room and 


tell us whether it was on the actual basement floor of the 


project or not? 


A Mechanical room was on the lowest level, you could 


see out the end and see the dirt and like a ramp going up, which 
would indicate at the time this was the lowest point of the 
building. : 

Q What was being installed in the building at that time 
in the way of equipment, Mr. Wiseman? 

A In that room were what they call chillers. These 


are heavy pieces of equipment used for air-conditioning of the 
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MR. MAGEE: - I would like to have two exhibits iden- 


tified, Your Honor. 


THE DEPUTY CLERK: Plaintiffs' Exhibits 4 and 5 


marked for identification. 
: [Plaintiffs' Exhibits Nos. 4 and 5 
. were marked for identification.] 
MR. MAGEE: May it please the Court, these were 
stipulated at pretrial, a6 we have no problem, and I offer them 
in evidence at this time. : 
THE COURT: Bambi ecttons 
MR. MAHONEY: No objection. 
THE COURT: Received. 
THE DEPUTY CLERK: Plaintiffs' 4 and 5 received in 
evidence. 
[Plaintiffs' Exhibits Nos. 4 and 5 
‘were received in evidence.] 
BY MR - MAGEE: 3 
Q ee ater, I show you Plaintiffs' Exhibits 4 and 5 
and place them before you, and ask you whether oe can identifly 
' the equipment shown on those exhibits? . 
A Yes, I can. 
Q What equipment is shown on those exhibits? 
A “These are drawings of the chillers that were being 


placed into the room when I arrived on the job. 


according 


have an 


upper-x 


arrived, how many se Chillers did you 


f 


imean, were 
they in place Oo: r concrete pads? 


I don't remember whether they were sitting in place 
3 g p 


| 
But there were two other chillers in the basement? 


there were three pieces of machinery, there were twe 


plus the one they were moving. 

Q Describe the situation you discovercd in regard to 
the chiller you said was being moved? 

A When I arrived on the job, the chiller had cables 


and other rigging attached to it to move it onto a concrete 


pad. 
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Q What type of equipment was used in moving this 


chiller in the basement area? 


A Cables, pulleys, dolly bars, pinch bars, rollers, 


cable clamps, chokers, and other types of rigging equipment. 


Q A truck was involved, was there not? 


A Yes, sir. . . 
Q Would you describe what type of a truck was involved? 
A This was a flat-bed truck with a motorized winch 
attached to the back of it for the purpose of pulling machinery’ 
or other heavy equipment. G 
Q Where was the winch operated £rom on the truck ?, 
A The winch was operated fror the inside of the truck. 
Q This would require an operator to be in the cab of 
the truck to operate the winch? 
A Yes, sir. 
THE COURT: Excuse So. Will you describe what you 
call this winch? | 
THE WITNESS: The winch is a motor with controls that 
would have a spool on it to roll Aieshie onto it, In other 
Moret let rae an example such as a crane hoisting a piece 
of equipment. This has a spool that is run ise a motor, the 
cable runs off the spool out to whatever they want to move. 
BY MR. MAGEE: 


Q Was a cable attached to this winch at the time you 


arrived? 


later I) will have 
| 


exe this cable went and 


Lrem the winch 


as a gate] block. 


would open up to allow 


of the pulley 


MAG} 


exhibits? They have 
submitted to counsel. 


THE COURT: 


TRE DEPUTN CLERK: iffs' Exhibits 6, 7, 8 and 


marked for identification. | 
‘THE COURT: Any objection to the exhibits? 
MR. MAHONEY: These are being identified now? 
MR. MAGEE: I will have them identified and I will 
make a proffer, Your Honor. 


[Plaintiffs' Exhibits No 


9 wore marked for identificatinn. ] 


BY MR. MAGEE: 

Q Mr. Wiseman, I show you four exhibits, 6, 7, 8 and 9, 
I ask you to meen them and tell us cree these documents 
represent? 

A These documents oies qaners types of cables, pulleys, 
gate blocks and equipment that is used in a rigging operation. 

Q One of those is a card. Will you identify that and 
tell us the source of this card? 

A This card comes from our office. It is an identifica- 
“tion card to, show the men on the job the correct way to make an 
eye in a cable and attach clamps to hold this eye in place. 

Q Is the type of equipment chem oF these documents the 
type of equipment being used, some of the equipment used on the 
Watergate job? 

A Yes, 

Q Would you take a pencil ane on the exhibits mark the 
types of exhibits used on this particular job? Check it and 
initial it. . 

(The witness mace exhibit.) 

Now, you have marked, Mr. Wiseman, certain exhibits. 

I will hold these so the Court ana jury can see them, 
You have marked on Plaintiffs' Exhibit 8 in the lower- 


xight-hand corner a "U with drop-link snatch block", 


Will you explain that? And I will let the jury see 


what that’is. 


ends 
have 


this 


E bit 7 and you have maxi 
“forged steel shackies" 

Show it first to 

THE COURT: All 

THE WITNESS: This is @ bolt going through. Some- 


times there is a safety pin on the other si@e to hold it in 


place and other times this section is threaded. Workmen woulé 


use this for a cable with a loop in it or choker with an eye. 


Instead of taking something like a plain bolt, you use a wrench 
to take the top off and you ado it with fingers and it is 


expedient to hold the cable. 


BY MR. MAGEE: | ; : 

Q I show you Plaintiffs' Exhibit 9. You reer some- 
thing called a “loop”. 

Show it to His Honor and describe it to the jury. 

A This is what we outa cain a choker. This is a piece 
of cable that had one end Looped over and back in similar to 
the way a lady would braid long hair. This is put in to save 
the place of bolts, also to give strength to the eye of the 
cable. So when they are lifting something, this eye will not 
pull out. 

You will notice it looks like Saar or some other 
material wrapped around this. Wires on the cable are very 
stiff and when this is woven and projections stick out: and if 
aman is handling them, he can cut his hands very easily. So 
a lot of times, not always, they wrap this string or heavy 
material, so when a man takes hold of it with his bare hands, 
it will not cut his hands. 


Q I show you the card marked Plaintiffs! 6 which 


emanated from your office. 


Exhibit that first to the Court and then explain it 


to the jury. 

A This is & pocket card that we give to the men on a 
job who are engaged in rigging ox handling cable one and 
cables, | | 


This shows the correct way and also incorrect way to 


26 2O0L 


nerson 
i 


proficiency 


r ay meat . SF wees 
a certain amcunt of potndac 


will break. 


You use a cable clamp to make an eye or loop in the 


cable and put the correct 
onto the cye. At best you can only get 
of the cable instead of a hundred percent, 
If the cable clamps are put on in reverse, you lose 
over 50 percent of the efficiency and this is reduced in efficjenc 
Gown to 30 percent and the eyes of the cable will pull out, 


Q Were the types of equipment you have described in 


these exhibits all types of equipment involved in the rigging 


you found at the Watergate that morning? 


A Yes, sir. , 


MR. MAGEE: I would like to offer Plaintiffs' 6, 7, 


36 8 and 9 into evidence. 
THE ‘COURT: Any objection, counsel? 


COUNSEL: No objection. 


THE DEPUTY CLERK: Plaintiffs' 6, 7, 8 and 9 receive 


into evidence. 
; [Plaintiffs* Exhibits Nos: 6, 7,8 
and 9, previously marked for iden-: 
tification, were received in evidence. 
BY MR. MAGEE: 
Q Now, could you please explain to the jury and then 
we will go up to the board, how this eneK was rigged as ome 
called it, to the chiller, for movement purposes when you 
arrived there at approximately, you say, some time after 8:15 
a.m, that morning? 


. 


A The itruck which was a flat-bed-truck had a motor with 

a spool with cable on it. This is what we would call the winch. 

Coming from the winch and going back to a gate block, 

which was attached to the truck by a choker, we had a half-inch 

cable. This went to another pulley attached to another column, 
and then to aisling which was attached to the chiller. 


Q Now, what was the purpose of the sling which was 


"attached to the chiller, first? 


A The sling was like a guide or a cable placed around 


the chiller so that the cables could be attached to it. In 


fact, it was a heavy piece of cable so they could attach their 


chiller onto the 


A There was a column with a 
inch cable with the 
the chiller. 

Q Then this gate block, dia the 
pulley Sac then go back to the truck? 


v 


A One end was attached to the spool on 
other Re sling on the chiller. 

Q Now, the spool on the truck, are you 
power spool which winds up and draws the cable 


A 


called the winch, is it not? 


nvolved near 


the truck, the 


xveferring to the 


in? 


A Yes, sir. 
Q Between the winch and gate block on the post, was 


. 


there another pulley set up? 

A There was one gate block or pulley attached to a 
choker on the truck. There was also one at the far ane located 
beside the chiller. | 

Q What was the purpose of the one located on the bed 
of the truck or near the bed of the truck? 

A The one that was attached to the gate block was to 
give them the, correct angle. There was also another choker 
wrapped around a column and went to a Cocate on the end of the 
ares to hold the rar in place. 

Q What was the condition of the main cable line when 
you examined it that Heanenes ae < 

A When I arrived on the job there was one complete lay 


of the cable that had been removed. 


Q Explain to the Court and jury what is meant by a lay 


of a cable? 
A May I draw a picture to make it real easy? 
_ THE COURT: You may. 
(The witness approached the blackboard.) 
THE WITNESS: First of all, the cable is made up of 
many small strands of wire. Looking at it in an end view the 
same as you would a piece of rope, cable to the OHSS layman 


looks something like this with lots of little wires sticking 


Q | Where was that broken cheker located when you arriveé 
on the job, Mr. Wiseman? 


A The broken choker was laying beside the truck. 


Q Mr. Wiseman, I am going to ask you if you would, first 


of all, did you prepare a drawing or sketch which you made a 


part of your record of your file at the time vou made this 
E y y y 
| 


investigation? 


A Yes, I did. 
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Did you produce, that pursuant to a subpoena on this 


‘ 


Would you produce that and bring it to the board? 
ter, Mr. Wiseman, eoeae you take a pencil, please. 
Assume this is the basement area. Would you please draw on 
there, first, the truck as you saw it that morning? 
(The witness draws on the blackboard.) 
Draw where the winch was on the truck. 
(The witness draws on the blackboard.) 
Now, was there a metal edge ona this ‘truck? 
Yes. 
Would you put it on the drawing? 
(The witness ee on the blackboard.) z 
Q Now, where was the choker -- by "choker", you also 
used that with the word "sling"? 
A Yes, sir. Choker and sling are identical. 
Q. Would you draw on this board, please, where the 
' choker was which was attached to a pillar and attached to the 
truck? | 
(The witness draws on the blackboaxd.) 
You have drawn a igen and Anon Ee a circle. 


The square represents the column, is this correct? 


That is correct. 


Were these columns square, not rounded? 


coluins whatscever. 


(The witness draws on 

You have drawn a line 

bent at an angle. 

What was the purvose o 2nd ead Line at an 


angle rather than going straight? 


2 


A “There was another chiller located some place in this 


Would you mark it and mark the chiller? 
(The witness draws on the blackboard.) 
Q Now, this line, is the lead line, is it 


is the one -- 


A Yes, sir. 
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Q Was there anything else in the 20-foct area unusual 
about that cable? 


-A ° For 20 feet or so that I examined, there was not one 


lay of the cable in place. In other words, it wasn't a complete 


lead cable. 
fe) And you discovered this when you went there that 
morning? J 
A Yes, sir. 
Q Was there another gate block or pulley system at 
“ point? 
A Yes, sir. 
Q Would you draw that on the board? 
(The witness draws on the blackboard.) 
You have drawn a square, 
Does this represent another column in the building? 
This is another column, correct. — 
Would you mark "column" on this and on this, sir? 
(The witness marks on the board.) 
Q “Can you give us any further information as to what 
held this sling or pulley around this column? Was there a 
clamp as Miners 
A This was not a complete choker as this was. This 
was a straight piece of cable with eyes made into it. There- 


fore, they had to place clamps onto the cables to lock them in 


place, 


column? 


Q 


2 > 


A Engineering-wise, it wovld roeguce the efficiency of 


the cables by the amount of one lay and I cannot tell you how 


much. 
Q But it would reduce its capacity? 
A Yes, sir. 


Now, where @id the pulling line, after it went arounk 


block, go? 
There was another chiller located here (maxks on 
board); the chiller located here with a sling, another piece of 


cable hooked around the frent of it to be pulica by. 
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. 


Did the lead line attach to this sling? 


A Yes, sir. 
Q . This represents the chiller which was actually being 


moved in this operation, is this correct? 


Q Under the chiller, what did you find? 


A Underneath the chiller was different types of rollers 
and cribbing to hold it up off the ground. A roller is a piece 
of tree, they can vary in length from a foot to eight or ten 
feet, that has been smoothed off and completely rounded and a 
piece of a tree completely solid so they can put a heavy piece 
of equipment on it and it would roll easily. 

Q Would you put the cab of the truck on here? 

(The witness draws on the board.) 

Q Now, when you arrived at the Boone that morning 
around 8:15, approximately, did you ascertain who operated th¢ 
truck -- in the cab? : 

A Mr. Leonard C. Ward. 

Q Did vou learn by whom Mr. Ward was employed? 

Bb Mr. Ward was employed by Contractors eee encion 
Corporation. 

Q Was, there any foreman or superintendent on the job 
for Contractors Transport Corporation? 


A Yes, there was. There was a foreman. 


What was his name? 


Sialetthinas 
2NGUlTr 


here, Your Honor, 
as being 
When I arrived his choker was laving 
of 
a little "X" there? 
tness marks on the board.) 


bid you examine the choker? 


Yes, I did. 


What had you found when you examined this choker? 


A I found it had been cut 


Q Did you go to the truck to see if there was any 
A 


padding of any sort used where that choker had gone over the 


sdye of the truck? 
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A Yes, I went to the truck with mr. Ward. He showed 
me where he attached. it and there was no padding used on it. 
This outside bar is like a bumper stop and on a farm-type 
truck you put your stands in to hold your hay or other equipments. 
This is approximately one-quarter-inch metal and is sharp on 
the corner. 

Q You said no bagying. Would you explain the use of 
bagging in an operation of this sort? | 

A Any time that cables go over a sharp point such as a 
piece of metal, sharp piece of Corer they should be pro- 
tected by either bagging -- when I say pecan this would be 
heavy rags, burlap, some type of a heavy pliable material, or 
soft wood, so that you do not have a shear cutting effect over 
corners of the columns or metal that the cable is going across.. 

Q From, your observation of the cable and from the 
Gescription of what happened from Mr, Ward, what occurred at 
that time? } * 


A When I looked at the cable, the cable had been put 


over the sharp edge of the truck without protective padding on 


it and when they made the motor run to wind the cable up to 


move this, the sharp edge had cut the cable in two. This, in 
trying to pull this 40 tons of equipment added a tremendous 
amount of pressure on it, meiitnn cinttcs to a bow when you 
pull the string back. The gate block was holding it ina 


bow-like fashion. When it was tightened up, this broke causing 


pen Te nn om ae 
eton Compan 


did you Giscuss 


ntractors, who actually set up 
the foreman 


attachment of the cable. 
MR. MAUON I object. That is not responsive. 

“THE COURT: It is hearsay evidence, the fact he 
talked to somebody, somebody told him something. Any objecticdn 
on that? 

MR. MAGEE: He is objecting to respons 


your Honor. 


THE COURT: epeat the guestion. 


MR. MAGEE id Mr. Ward inform you who actually sey 


48 wp this rigging? 
A Yes, he did. 
-Q  . Who did he say rigged it up?’ 
A _-He did. 
He was employed by Contractors? 
Yes.: 
Q Did he tell you who was operating the truck in the céb? 
A Yes, sir; I believe this is a brother or relative 
working with him. 
Q Is that Leonard Bane Oe mentioned? 


A Yes, Leonard C. Ward. 


BY MR. MAGEE: 
Q (At the board.) Mr. Wiseman, directing your atten- 
tion to this cclumn with this attached to the truck, did 
Mr. Ward explain to you why that was @one? 
A Yes, he did. Originally when they first tried to 
pull this chiller, the weight was so great instead of the 


chiller moving, the rear end of the truck swung around. So, 


therefore, they went back around the column and placed a choker 


ox piece of cable with a toggle on the end of it to hold it in 
‘place ao the truck could not move Peer and give the added 
resistance. . 

Q You testified there was no insulation material of any 


kind around this column and cable? 


NY, prior 


IHmayt 
Aipmer 


the 
tn 


vay ie oulLing ple, depends on tk 
ran approximatoly from four foot to the lower area 
on an angle down. 

(@) It was less than seven feet through its 
correct? 


, it was : 


Q Do you have any practice in the industry where you 


have the cable which is running under an area of seven fect in 
| 
regard to what protective measures should be taken? 


A Yes, sir. 3 time a cable is not seven feet or morn 
f a 


80 
in height, there should be barricades, wood-type horses like 
you see alongside the road to keep workmen or any individual 
out of the area of the cable. | 


Q Now, would you describe whether or not there were 


any such barricades in this cable area when you got there at 


8:15 enacemoaainee 

A There were not any provisions for any type barricade. 

Q In your discussings with the two Wards, did you learn 
whether anything happened to a wooden stake on the truck? 

A I understand in talking to Mr. Ward there were one or 
two wooden standaras on the truck en would keep materials 


or equipment ifrom sliding off in case they were carring them, 


when the cable broke, it hit one of the standards, severing it 
when it straightened out. I didn't see the piece of standard. 

Q You have indicated wher you first saw the broken sling 
or choker it was in the area which you marked to the right of 
the truck? 

A Yes, six. 

Q Is that the area that you learned where Mr. Dawson 
was who was injured? 

A On talking to Mr. Ward and other workmen in the area, 
Mr. Dawson had walked into this area, the cable broke, strikiny 
him, and there is a wall here (indicating on the board), pushed 
"him over against that ane 
Q So he was knocked as far back as he could go because 


the wall stopped him? 
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scene of the accident 
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A It would name some of the people who were on the 
scene. Normally, in an accident of this type, you have a lot 
of workmen about and everybody.'s got different stories. 

Q Would it also identify the person who was actually 
engaged Ee the rigging operation and who was PeeronstDre for ijt? 

A Yes, it would. 

Q And would you also attempt to confirm the contractual 
arrangement under which the rigging was being done? Would 
such @ confirmation be made a part of this report? 

MR. MAHONEY: I object to him leading the witness. 


‘THE COURT: Yes, it is leading. 


Suppose you rephrase the question. Let him say 
what he did. 
BY YR. MAGEE: 


Q In regard to the person who was to do the rigging, 


did you obtain any confirming information concerning the con- 


tractual arrangements? 

A Yes, I did. 

Q Is that a part of the report? 

A X have notes made to the effect of that. 

Q And do you as you ere -- aS you prepared for us 
a sketch demonstrating what you discovered at the scene of the 
accident when you niade your impact ations 

A Yes, I have such a drawing. 


Q Is that made a part of this type of report? 


|] 
a) 
“4 
HW 
3] 
% 
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spot 


AY, 
that correct? 
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c 


en you made other 
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THE COURT: Do you have your own knowledge of what 
happened to it? 
THE WITNESS : It was removed. 
TRE COURT: Your own knowledge. 

"eee WITNESS: I had the choker in my penoiond I made 
my Gdrawings and notes and when I came back the choker was 
missing and when I asked the men in the area what happened, nor 
body knew. 

BY MR. MAGEE: 
Did you find the wood block? 


No, I did not. 


55 Q Now, we have identified as the safety standard rules 


and regulations involving construction, Flaintiffs' Exhibit 3. 
You have a copy of this in your record, do you not, Mr. Witness? 
Would you please produce it? 
(The witness aieteee & document.) 

Q To save time, I will refer you, before offering in 
evidence, to page 37 and ask you whether industrial regulation 
No. 11-21006 applies to this operation -- page 36? 

THE COURT: You say page 36? 
MR. MAGEE: Page aTevear Honor, I am sorry. 
THE WITNESS: Would you ask the question again? 
BY MR. MAGEE: . 

Q Does Section 11-21006 at the bottom of the eae 


page 37, apply to this rigging operation? 


appearing on page 39 


which avpears 


Yes, sir, bottom of the paragraph, page 83, 


it would. 
Q Dees the chart which starts at page 84 
page €5 and particularly subsections G ‘through H, 


to this riggin Dexrati which appear on pages 84 through 87 


of the regulations? 


A Yes, they do. 


BY MR. MAGEE: 

Q Did I understand you to testify, Mr. Ward, the 
superintendent from Contractors, saees one defendant, informed 
you that he had set up this See 

A Who, now? 


Q Mr. Ward, the foreman -- 


THE COURT: Hasn't he already answered that question? 


59 I think he has. 

THE WITNESS: Yes, he did. 

MR. MACEE: No further questions, Your Honor. 

THE COURT: All right. Mr. Mahoney. 

CROSS-EXAMINATION 

BY MR. MAHONEY: 

May it please the Court. 

Now, Mr. Wiseman, when you Soived at the scene, weré 
you able to examine the cables and various things that you have 
on this diagram? | . 

A Yes, I was. 

Was this cable intact? 

This cable was intact. 

Was this sling that attaches to the chiller, was that 

It was still attached; yes, sir. 

Was this cable still attached to the pulley? 


No, sir. 


12) 


bnaicated 


(indicating o 


little cho rexe, did you 
If fetal 
wires? 
I could not tell you. 
the thickness of it? 


What was 


That was a five-eighth choker. 


Was it single or double wrapped? 


wrapped. 


This was double 


ox more the 


Q 


strength of this cabla? 


Yes, six. 


Now, when you made your report, Mr. 


88 
when you talked to the people you cover all’ the important 
details or details you felt were important and then you includbd 
them in ‘your report and your statement and so forth, that are 


contained ali in this exhibit, is that right? 


A Ne, sir. There is much talk and during the course of 


jconversation with the foreman I could not put down anywheres 


aoe all of the information that transcribed at that point. 
61 Q But you put down all the information you thought was 
important, I assume? 

OA I put down as much as I put down. 

Q on your report, you had also indicated a diagram and 
you can refer to your own noRet, you indicated this section 
right ‘here is the area which the plaintiff was hit? 

A In that area, the plaintiff walked into that area at 
some point, I can't say exactly at which point it was. He was 
in the impact area. | 

Q Did you examine the eer to determine which of the 
wooden stakes had been broken? 

A Yes, I did. 

Q Where were they? 

A I did not find the wooden stakes. I looked at the 
truck and was told by Mr. Ward that one of the stakes had been 
cut. 

You didn't see the stake that had been cut? 


No, sir. 


Q Can you tell broke 


would strike a stake o; LS side { ne truck? 


A How the cable co 


How it aid, 


The load line, when it was 


snapping of the choker on the opposite 


side, struck the 
| 


saying now the choker didn't strike! the 


The lcad line. 
How did you determine that? 
* From the impact area.’ 
you went there, this line was intact, was it no 
the load line was intact, not on the truck. 
This is the load line (indicating) ? 
This is the load line: yes, sir. 
That was intact when you arrived on the scene? 
Was not intact on the truck, This was laying -~-- 
The load line was off? 
The load line was completely off the truck. It was 
still attached to the winch. 
o I understood you to say, Mr. Wiseman, when you cane 
on the scene that you examined these various components and 
this load line was still up and still attached to the pulley? 


- A The pulley is still on the load@ line laying towards 


the ground from the truck on the left-hand side, marked xX. 


Q You are saying this load line was laying over here? 

A This load line was laying on the ground in the area 
of the ena et comanies be all the way over because of the 
chiller, but it was on the ground from where it snapped. 

Q It wasn't in place? 

A It wasn't in place as shown on the drawing. 

Q So when you went there, then, this load line wasn't 


as indicated on this diagram, is that right? Your testimony 


+> 


us 


Q 


report. 


Yes, six. 


According 


Q Wasn't the oak stake? 
A Could have 


have been eithe 


correct. | 
i} 


this load line struck the plaintiff, it must 


have come detached in some way from the pulley. Did it? 


A The pulley? No. The choker sg: arcre The pulley 


remained on the line. 


Q This line then remained arouna the pulley an@ on doxn 


the gate block, remained in place in other words? 


A 
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Q Then this Line aidn't strike the plaintiff? 
A I don't know what you mean by saying it doesn't. If 
you like, I will approach the Beare -- 
THE COURT: Suppose you go down and illustrate what 
you mean. 
(Whereupon, the witness left the witness stand and 
appreached the blackboard.)’ 
THE WITNESS: When I arrived on the job, this choker 
to this gate block, was Sopher to the side. The choker, 
Mr. Ward showed me was looped to the loop section of the gate 


block over the sharp edge of the gate block when pull was made 


the choker cut loose from the back, this sprung forward in the 


area like this from the weight of it causing the block, the 

cable, and if there was a standard which is indicated by 

Mr. Ward, to be cut off here striking Mr. Dawson in this area. 
BY MR. MAHONEY: . 7 . ~ 

Q oeeeee an "X" on that eee where you believe the 
.oak standard was cut off from that truck. 

(The witness marked on the diagram.) 

Q Now, based upon your experience, Mr. Wiseman, can yor 
tell us if this choker broke, based on this physical composition 
here, how the load line at the same time would pull and strike 
that oak standard? How did that happen? 

A The operator of the motor was putting a strain on 


this. He had the motor in gear. The strain pulling from here 


lock 
a hock opening. 
two cyes, it is a cable with two eyes jin it. 


This went around a quarter-inc} plate located around outside 


~ 


a 


of the truck and can ck and heoked into the open section of 


the eye on the pulley. 
BY MR MANONEY: 


Q 


21S 


My question, again, Mr. Wiseman: Would you put t. 


load line? Is that proper reference term? 


A Load line or running line 


. 
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Q This is one continucus cable from here around down 
to here. This is a separate piece? 
A That is right. 


Q This choker was just put on here for direction, to 
| 


| pull this iine aside, was it not? 
A To give the correct angle; yes, sir. 


Q If the choker breaks, my cuestion to you is: What 


67happened to cause this line to hit this standard? 
A This is the load line continuing around this pulley. 
Once the force from here is removed, this ‘load line would 
straighten itself out. : 
Q You mean jump the pulley? 
A sir. The pulley is intact, 
Q Would pull the pulley then right across the truck? 
A Would pull.the pulley and load line straight across 
the truck; yes, sir. 
MR. MAHONEY: Would you take the stand? 
(The witness resumed the witness stand.) 
BY MR. MAHONEY: 
Q Would you tell me the name of the person or persons 
that gave you the information that the accident occurred on 


that side of the truck? 


A Mr. Ward. 


Q Did you talk with anybody else at the accident scene 


other than Mr. Ward? 


Mion 
ade 


rtractors 


wi 


9 oes pa = {| 
with any Singleton employecs? | 


ed with one. I talked with severe 


ai 


with Mr. Colceolovgh. 


y Did you indicate in your record how many Singleton 
y Y a ng 


employecs were on that job? 


A ~ No, I do not. 
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Q Do you know what the Singleton employees were doing 
at the time of your investigation? : 
BS OS 8 understand they were “Saeane with Mr, Ward. 
°Q Doing what, rigging? 
A I don't know whether doing the rigging or placing the 
xollers underneath of it. 


Q Are you recalling this from memory or do you have 


69 something in your file which indicates that? 

A There is nothing here to indicate that. 

.Q Would it be from your memory they were working with 
Mr. Ward on ‘this? | 

A Well, there were other inen working with Mr. Ward, 
right. This is from memory. 

Q Do you know how many employees Contractors had at 
that time? 

A On the job? Two, to my knowledge. 

Q According to what you Socncl. one of the employees 
was in the truck, was he not? 

A Yes, he was. 

Q Could the other employee have done all this rigging 


| by himself? 


A He could have done all that rigging if he had taken 


the time; yes, sir. 
Q It is your recollection that Mr. Ward told you that 


he was the one that did this rigging? 
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BY MR. MAGEE: 


Q ° Mr. Dawscn, would you give your full name, please? 


Keep your voice up so the Jast of the jurors can hear you. Ara 


your place of residence? 
A My name is Russell Lee Dawson. My address is Route 2, 
Ruther Glen, Virginie. 
Q Mr. Dawson, what is the date of your birth? 
A 16 December 1924, 
Q And axe you still living in this area of Virginia 
72 which you have described today? | 
A Yes, sir. 
Q Are you living in a house cr on a farm or what is the 
set up where you are residing? 
A I am living in a Sees, a small farm. 
Q Where is this house and farm, can you locate it so 
the jury will know where it is? 
A It is 25 miles below Fredericksburg, about 30 miles 
this side of Richmond on 95. S 
Q And. you are married to vada Dawson who sits here at 
counsel table with me? 
A Yes, sir. 
Q How. long have you been married? 
21960. 
How many children do you have of this marriage? 


Two. 
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A I starteé working in the local, I had the BaeenICe 
and started out as a steamfitter. 
Q ° How ola were you when you entered the local union? 
A I say approximately 30 years old. 
Q Would you tell us what local union you are a member of? 
Number 602. 
Steamfitters? 


Yes, sir. 


A Yes. 
74 Q And you are a member in good standing of that union, 

are you not, sir? 

A Yes. 

Q How many years have you actually Peon doing steam- 
fitting, ee Dawson? 

A You mean here: in Washington? 

Q Yes, in Washington. 

A Well, since 1955, I believe. 


Q Now, would you describe briefly to the Court and 


jury the type of steamfitting that you were doing and the type 


of tools that you were using, please? 
A We do all kinds of work. A lot of it is heavy work. 
Work with large tools, wrenches, a lot of crawling, a lot of 


climbing on ladders and stuff like that. 
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MR. MAGEF: Your Honor, may I have these income tax 


returns marked? 


THE COURT: All right. Copies of these have been 


furnished to counsel? 
THE DEPUTY CLERK: Plaintifss' Exhibits 19 through 
27 Se ee identification. 
[Plaintiffs' Exhibits Nos. 19 through 
27, inclusive, marked for iden- 
tification.] 
MR. MAGEE: Your Honor, may I ask counsel to approach 
the bench? | 


{AT THE BENCH:) 


Q Now, Mr. Dawson, you were working for Singleton 
Company, were you not, during the month of December, 1964? 


A Half of that month, sir. : 

Q In that month you were employed by them? 

A Yes, sir. 

Q ~ Do you recall in that year you went up to do some 
work at the Watergate project being built in Washington, D. C.? 

A Yes, sir. 

9 Now, Go you recall how imany days you worked on that 
project in December of 1964? 

A This happened the third morning I went in. I had 


been out two days before that. 


and 15. days you were 


A 


Q 


you doing on the Watergate project, Mr. awson? 


A 


I was sent out to help get the chillers in 


unblock them and put rollers on‘ them and try to hely 


in place. 


were 


place, 
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Q This was on the early morning cf the third day when 


A 7:30. 
Q On this first day, was anything delivered to the job 


site to be installed or not? 


A The chillers was already in the basement when.I got 


So when you arrived, the chillers were in the base- 
ment. Will you teil us how many? 


A Three of them. 


Q What did you do on the first day, if anything, in 


connection with these chillers? 

A We started jacking them up and putting rollers under 
them for the winch truck to pull them. 

Q You axe using the term "we". I want to get this 
very clear. What did you do in regard to these chillers? 

A We put rollers under them and, in other words, you 
use jacks and rollers and winch truck would do the pulling and 
riggers done the rigging. 

Q Who installed these rollers anda jacks, how were they 
put el TR chillers? How was that done? | 

A We would jack them up and put rollers audios them. 

dQE When you say, "We would jack them up," was it you 


.and who else? 


Curine $y ode 


Gatos Gere 


or anything cf 
A Not to my knowledge; no, sir. 


Q On the second dav, December 14, when you 
aid you also arrive at 7:30? 


A Yes, sir. We had a truck by there we changed clothe 


| 
in and it would be approximately quarter to 8:00 by the time we 


got in the basement on the job. 


Q But you arrived at 7:30? 


A Yes, sir. 

Q What would the rigger do with respect to the truck 
and his ee and other Seeene that he had at the end of 
the day, the first day you were there, did the truck stay or 
go away from the job? | 

A That ZI do not know. sir. 

Q You don't remember? 

AR I don't know whether he stayed on the job or took 
the truck away. 


Q Did the Singleton Company have any what you under- 


stood, have some knowledge of rigging equipment what it is like, 


cables and slings and things like that? 

A s, sir; I think so. 

Q The jacks you were using, did Singleton have any of 
this type property on the job when you worked there? 

A No, sir. If they did, I didn't know anything about it. 

Q Now, on the second day, did you engage in any rigging? 
You have anything to do with the use of the cables oe Giekars 
or anything connected with the. rigging operation, pulling: with 
the chiller on these rollers? | 

ee No, Son 

Q Now, on that day did you see any of the Singleton 
employees engaged in any rigging, that is, installing bumpers, 
chokers, or whatever you call them, or operate the winch? 


A No, 


own into the basement. Then 


Go that morning, aid you engage, first, in any riggi 


n 


eguipment that was being used to ull the chiller into place? 
Quix ! : 


A No, six. If I remember correctly, the rigging was 


y hooked up when we got into the basement, 


Q Had been hooked up by people before you got there, 


is this correct? 
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A Yes, sir. Like I say, it could have been left there 
overnight or they could have just. rigged it, I don't know. 

Q You got there that morning, the rigging was up? 

PR ‘That is right. 

Q Did you go in with the other Singleton employees, as 
a group? | 

A As near as I can remember, I did. 

Q Who operated the cab, the winch and the pulling 
apparatus to hoist or pull che jeneier over the ground? 

A The winch operator. 

Q Were there other employees of the shestae company, 
Contractors, there that day besides the operator in the cab? 

A The foreman and the enero 

What were you doing that morning prior to the accident? 

A We was having trouble with the rollers and so this 
foreman, the rigger foreman, asked mé to. go to the truck and 
get a sledge hammer of£ the truck. 

Q After you received this request or instruction, what 
aid you do? 


A I walked on out to the truck. In other words, the 


roller had twisted and wanted a sledge hammer to try to straighter 


the roller back up. 
Q It was in that condition when you went toward the 


truck, is this correct? 


Shotth ts iicte 
Gash ed saly 


- 
ground, 


remember 


Q Do you know what x rou said you 


Where were you struck by whatever struck you? 


A I was struck in my right elbow and my side, 


hew long you lay on the ground there after 


the accident? 
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A No, sir; I have no idea. 

Q Can you tell us whether you were suffering any pain 
at that ime and suffering from the blow? 

A Yes, I remember I was suffering terrific pain long as 
I do rewesser. | 

Q Were you blecding? 

A Yes, I eventually was, according to my clothes; but 


I didn't know at the time. I had coveralls on over top of more 


‘ 


clothes. 


Q Then did there come a time when you were taken from 


the scene of the accident? 
A Eventually. 
Q You have any real recollection of this? 
A No; sir; I come to in the hospital. 
* ek 
LEE ROY WARD, 
called as a witness, being first sworn, was ononiacd and testi- 
fied as follows: 
THE COURT: This is angihes witness that Mr. Mahoney 
is calling out of turn and as part of ts case. All right. 
DIRECT EXAMINATION 
BY MR. MAHONEY: 
State your full name, sir. 
Lee Roy Ward. 


What is your address, Mr. Ward? 


them, 


| chillers 


how long that operatior 


took e of the delivery of the chillers until put 


into their final resting plac 
We delivered them on the job site on thd 13th, 
When were they finally put into place? | 


I believe it w on the 15th, 
So it would be 13th, 14th and 15th, three days? 


Yes, six. 
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iQ On the 13th, Mr. Ward, who was working with you and 


what did you do on that date? 


A On the 13th we loaded the chillers in our yard and 


took them to the job site and we had a crane there on the job 
site and we had riggers to iowa this equipment down into a 
hole-like and beside this strect. 

Q Was it just the Contxactors® job to lower this down 
into the building on that day? 

A Yes, sir. 

Q Now, in that connection, Mr. Ward, have you — 
the expression, "The first drop rule"? 

A j I have. 

Q Is that rule a type of union expression? 

A ‘Yes, sir, in the past the. expression = that riggers 
got the first drop. 

Q What does that mean in your sense? 

A Well, my experience is that the riggers would place 
equipment on any job. Once a crane unhooked from it, then it 
becomes a steamfitter's job to place the equipment. 

Q Now, was that rule in practice on this job? 

A Yes, it was. 

Q How many employees did you have on the first day, 
the date you dropped the chillers? 

A We had a couple drivers which would deliver equip- 


ment to the job, and mysclf; and I believe four other riggers. 


Th ym 


foreman 


where 


they would 


I worked with 


Q On the sce 


ond day, 


rem to ao !som 


the foreman 


foren AN; 


can you tell 


people worked in this rigging operation? 


A I would say between six and eight. 


QO Now, how ma 


place on that second 


were moved 


™ 


equip- 
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A I think we had two already set or was finished setting 
the second one. 
Q On the third day, Say on ann night of the second day, 
Mr. Ward, did the winch truck which belonged to Contractors 
leave esses if you OER SOHE 
A No, sir. 


What happened to the rigging at the end of the work 


A The rigging equipment? Most of it is still on the 
job. We have a pickup truck, I think was used for transporta- 
tion and it did go back to the yard. 

-Q When you rig something, I mean what happens after 
Se aie your work for that particular day, what happens to 
the rigging? 

A You mean the rigging equipment? 

Q Yes, six, the load line, choker, and whatnot. 

A Well, if our truck was in position and we haven't 
completely made a pull, what I mean is, if we see we could 
probably move the chillers in the morning with the same setup, 


we @idn't disturb the hookup, just slacked off on the load lihe. 


Just loosened the top and leave it there for the 


Yes, sir. 


Is that what happened on the 14th? 


I can't say for sure, but I believe it was, sir. 
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MR.. MAHONEY: This is Defendant No. 1, Exhibit No. 
THE COURT: That would be Transport? 


MR. MAHONEY: Would you come down, Mr. Ward, and 


take a look at that diagram and see if that reasonably shows 


the couopeomen ts 
(The witness again approached the blackboard.) 
BY MR. MAHONEY: 
If you can identify those? 
No, sir; that is wrong. 
Would you tell us what is wrong about it? 


One reason -- 


“BY MR. MAHONEY: 

Q Would you draw it the way you remember it, the winch 

truck, load line coming anc hooking on.to the chiller? 
(The witness draws on the board.) 

Q Now, could you identify that ns you go along? This 
is the winch truck? 

A Yes, sir. 

Q What are those little markings you made over along- 
side of the truck? 

A They are slots beside the truck where normally 
Standards are put in. On this particular truck we had these 
Slots plus a half-inch band alongside to reinforce then. 

Q Would you mark the load line? 


Was there a choker attached to the 


ard, where were 
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rN I don't know the particular area, but I was down = 
the cniller. 
Q Tell me where to put the mark? 
A Over to your left, six. Close to the chiller. Some- 
where in there; yes, sir. 


(Mr. Mahoney marks on drawing.) 


Q What were you doing, Mr. Ward? 


A I was watching the chiller. We had these big six- 
inch gum rollers. and we had quite a few underneath the chiller 
and they have a tendency of twisting, and I was sort of watch~ 
ing the rollers to make sure they stayed Sealer 

Q Did you have any Ponce with the weight of that 
chiller? 

A Yes, sir; I did. It was one of the largest and 
biggest chillers installed, I think on the East Coast at that 
particular time, and it was top-heavy. It was two units 
stacked up on top and very narrow at the bottom. I onen 
think it would take too mach for it to keel. over. 

Q What was the purpose of these lines that were hooked 
to that column? | 5 

A “Well, the purpose of that was most ef your load was 
on three columns. The load line came in through the gate blocks 
to take the load off the winch truck and transfer it to the 


columns. In other words, the column was taking most of the 


pull. 
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A You have one there and also down’ on the column and 
the chiller. 
Q Why do you say don"t welk ah the direction of the 
gate blocks?. 
A Well, if something every happens you just had it if 
it hit you right. 
Q In your operation has a cable ever snappad before? 
A This particular etna the best I recall at teases I 
don't ever recall a cable ever broke as -~+ 
Q I mean in your operation has a cable ever snapped 
before? | | 
A Cable? No, sir. . k 
; Q Now, when did you first haee Ne. Dawson was hurt? 
A It was a few minutes after he was hurt. I don't 
know the particular time, in fact, he was hurt before I found 
out about it. 


Q _ How did you find out about it? 


A Well, on the morning -- we had moved this machine a 


few feet, I think, so we stcpped for something; I think we 
Stopped because a roller was twisted or something and became 
loose and I don't remember what Dawson was doing at the time, 

I think hears working at the chiller, I am not sure. Anyway, 
I heard a snap, I seen the load line haé a jerk to it, and it 

' slacked off some and I stood there a few minutes and kept look+ 


ing at the winch operator, 
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A No, on around where the choker was hooked into the 
side of the truck -- to your right. And I don't recall it was 
either partially hanging on the mae as laying beside the truck, 
153 and it had broken. 
Q pia you look at it? 
A Yes, sir; I did pick it up and look at it. 
After you looked at it, what did you do? 
I laid it back down neces I seen it at. 
Anyone else look at it after you? 
Yes, sir. 
Q Who looked at it? 
A The last person I seen look at it was a couple steam- 
fitters. 
Q Dia you see it since then? 
A No, six; I haven't. 
Q How soon after this accident happened did the rigging 
operation start up again? 
A I can't be precise, approximately within an hour or 
a few minutes over, something like that. 


Q Who rehooked it? 


‘A Steamfitters. 


Q Now, were you present when a District of Columbia 
inspector came there some time on the job? 

A After the accident, I do remember that several people 
talked to me: What they said to me or what I said to them, I 


don't recall. 
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Q Did it have a whole lay missing down the entire 
length of the cable? 


* * * 


CROSS EXAMINATION 


BY MR. MAGEE: 

Q You menttoned today, did you not, Mr. Ward, that you 
were presently the vice president of this rigging and hauling’ 
company? } 

Yes, sir, 

How long had you been with this rigging-hauling company? 

Approximately one year. 

In this rigghg and hauling operation is your brother 
also involved in that? 

Yes, sir, He is. 

Is he with you in this rigging ana hauling company? 

No, sir, he is not. He is just a rigger. 

He is a rigger? 

Yeg sir, 

Q And how many other riggers do you have working with you 
in this United Rigging and Hauling Company, Inc.? Is that the 
correct word? How many other persons do you have working with 
you in United Rigging and Hauling Company, Inc.? 
| 4 Right. We have approximately twenty men. 

Q You have twenty men? 


A Yes, sir. 


and encar 


on December 


Q And on that day your position was that of 


°c 
@ s.oreman > 


is thet correct? 


A I was 


dispatched that morning to work as directed with 


Singleton steaufitters 


Q You recall 


> 


by Mr. Laughlin and you were asked this question, on pase 5 of 
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THE COURT: Excuse me. Is this for the purpose of 
refreshing his recollection? 


MR. MAGEE: Impeachment, Your Honor, 


THE COURT: This goes to his eredibility as a witness. 


All right. 
BY MR, MAGEE: 

Q "Question: What was poerepoenetD with Contractors © 
Transport Corporation? And you gave the answer: ‘'Foreman," 

MR. MAHONEY: Your Honor, that is not impeaching. I 
move that be stricken. 

THE COURT: He may answer. It is a question for the 
jury to decide. | 

THE WITNESS: Repeat that again? 

BY MR. MAGEE: 

Q I'll make it more specific. "Sir, were you not working 
fr Contractors Transport on December 15, 1964 when Russell Dawson 
was injured?" You gave this answer: "Yes, sir, I was working 
for them, yes, sir." Do you remember giving that answer? 

A ‘Yes, sir. 

.Q Then do you xemember being asked this question: "What 
was your position with Contractors Transport Corporation?" and 
you giving this answer, page Se "Foreman." 

A Yes, sir. 

Q You were a foreman at that time? 


A Yes, sir, right. 
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Q Then you stored them in your yard until you received 
notice from the general contractor Singleton to bring them over 
to the.job site? 


A Correct. 


Q Then you put them on trucks, you said, two trucks. 
Could you get more than two of these chillers on one truck? 
A Well, we put the chillers on a trailer and they did 


haul them to the job site, yes, sir. 


Q When you got to the job site you had a crain there? 


A Yes, sir. 

Q Then you rigged these cranes up and dropped each of 
the three chillers into the basement of the Watergate project 
and that was pursuant to this work order which is Plaintiffs 
Exhibit 2, to receive, unload, neeae as necessary, and deliver 
to the job Eee is that right? 

A Right, sir. 

Q Then it also says; and rig into place when directed. 
Now, you were to take these to the job site and rig them into 
place when directed under this work order, were younot? 

A Well, sir, this 1s the first time I seen this work 
order and -- is this Singleton or -- i 

Q --this is the work order to your seen for these 
three chillers. 


A This is the first time I seen such, sir, 
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I think then a doilar more an hour. In other words, being a 
foreman --you necessarily weren't foreman everyday, only when 
ispatched from the office and they paid you a dollar more an 
hour. We didn't have anything to do with it so far as work orders 
or naeeae that, just the job ticket. We made eae they 
got signed in the afternoon and brought back a copy and. gave at 
copy to the party we were working for. | 

Q Have you finished, Mr. Ward? 

A Yes, sir. < 

Qa Now, let's go into detail on this. Now you say you 
were Gispatched out with a driver who was your brother who was 4 
winch truck operator and you were to work and pull these chillers, 
I assume, as directed, is this correct? 

A Yes, sir. 

Q And in connection with this matter your force arrived 
on the job at 7:00 a.m. in the morning, ts this correct --you 
and your brother? | 

A Repeat this again, sir? 

Q You arrived on the job on this particular day, December, 
15, 1964 at 7:00 a.m. did you not? 


A No, sir. We don't leave our yard until --our time starts 


at the time we left the yard and we left at 7:00 o'clock. 


Q You left at 7:00? 


A Yes, sir. 


zate blocks to be used in 

A A We brought chokers for the job to hook up gate 
Q AncG this eq 

the winch, and lead line 

the chiller were brought there by Cont actors, 


A Yes, sir. 


Q And you have chokers here and chokers here (indicating 


on Grewing on board). i -£S were brought oa the job 


site by Contractors that day, were they r 


A Yes, sir. 

Q And these chokers were the property and were being 
used in the performance of the pulling? 

A Excuse me, sir. They wasn't brought that day. The 
chokers was left on the job. 

0) Well, regardless when they were brought, they were 
brought by contractors and were Contractor's chokers, is that 
correct? 

4A Yes, sir. 

Q Now, in connection with this rord stake-body truck. 
These are marked in little squares are wood stakes, are they not, 
which go into holes of the floor of the truck as stanchions? 

A The slots on the side of the truck there are open but 
you can put standards in them. 
You had standards in? 
Yes, sir,.there were standards in the dots. 
You said these were wood standards? | 
Yes, they was, . 
Now, in your industry are steel standards available? 
We don't normally mess with standard too much. We do 
have some wood ones to more or less keep our stuff from sliding 
off the truck. | 


Q There are steel standards used when using cables in 


this type of operation? Are they available to be used on a truck 


of this type? 
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ory 


A We might have, sir, I don't recall, sir. 


Q What do you have to do when you start to move a chiller 


and the truck moves instead of the chiller? 


A You normally would go down there and put an extra gate 
| block See ns the chiller. 
Q You would take a gate block and probably attach it 
to this cokans? 
A Ox either go between chillers, sir. 
Q You would do this to keep it from moving? 
A You wouid do it to take more strain off the truck, sir. 
Q Now, you have stated that on this mrning when this 
operation started you hadmved this chiller, after you had lcoked 
at this rigging you thought it looked all right? This is as I 
understand your testimony, before you sterted to pull it? 
8 I don't recall looking over the whole rig or not, but 
I -did look at the gate block and cables to see if they was 
running through the blocks all right, yes, str. 
Q Did you look at the gate blocks and chckexrs that you 
put around: the concrete cable to hold the truck? 
A I looked at the hook-up, yes, sir. 
Q Was enone any bagging or anything around that particular 
choker? | 
4 Any what, sir? 
Q Bagging -- insulation, « id you have cloth or material 


wrapped around this gate post? 
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Then it would go over like that om See biock, is that 
(Indicating on drawing) 
Yes, sir. 
Now, do you know how far from the truck the chiller 
was that = being pulled? 
A I said a hundred feet but it could have been less. It 
“was between 60 and a 100, I guess -~somewheres in that neigh- 
borhood. 
Q In addition to the equipment you brought, did you 
bring sledze hanmers to hit the rollers? 


A Liweuld sey yes because normally we do. 


Q You stated during the course of this operation you 
were down in this area, is this correct, marked by "x" on Defend- 
ent's Exhibit No, 1 for Identification Nh. 3, is this correct, 
you were in this area? 

A Yes, eee 

oO Your brother was operating the winch, he was 
cab, is that cerrect? 

A Yes, sir. 

Q In order to get him to move or stop you pera to 
him, wouldn't you? 

A Yes, sir, he'd have compare a signal. 


Q Would yu teil the jury how you would say wind when 


you wanted him to turn the winch? What would you do with your 


hands? 
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A No, sir, 


Q So you had to get a hanmer to conduct this Operation, 


you'd go up to the truck, it was on the truck, wasn't it? or 


whoever was going to get it would have to g¢ to the truck to get 
the hamner, eoeeent : 

4 Yes, sir. 

Q You say you don't recall or not this occurred and someone 


asked for a hammer? You don't remember this? 


A Someone had to ask for it bet I don't know who at the 


time. Y¥ could have asked for it but I don't recall, 


270g 


Then when you went to send him to get the hammer th 


Operation stopped,isn't that correct? 


* ok Ok 


BY MR, MAGEE: 

q Toe operation stopped and according to your recoliectior 
someone had to get a hammer and you might have asked for it? 

A They could have asked for a hammer, ox myself, just 
to straighten the rollers out. That don't mean we had to stop 
moving the the chiller. We could have it pretty soon or then. 

Q But it was stopped? 

A Yes, sir. 

Q Did you see Mr. Dawson in the area at the time you asked 


for the hammer? 


A He was working on the job, I couldn't 


a6 
yes, 
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Q You rushed up and called to your brother who was in 
the cab and your brother said to you the choker broke, the gate- 
block broke and it hit a man? | 
Yes, sir 
You remember him telling you that? 
Yes, sir, he told me. 
Q Now, the man that was hit was over fifteen feet BAY; 
was he not, by this biock of wood? 
A I couldn't say, sir, I didn't see the a 
Q Did you see him where he was lying on the ground? 
A No, sir, I never did mee him even after he got hurt, 
Q Nov, after your brother made this statement you went 
back as I understood andyou examined this area and found that 
this choker had broken? 
A Yes, sir. ae 
Ang this choker was lying on this side of the truck? 


Yes, sir. 


A 
Q And this cable of course had gone over here and was 


lying in that sort of direction, from the winch down to this 
point where it had fallen after the gate block broke, is that 
correct? . 

4 Yes, sir. 

Q Now, you discovered where you have an "x" an 
particular exhibit that the stanchion had been knocked off by 


the cable or the gate block? 
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Yes, sir, I said I looked at the hook-up. You said 


So you had. looked at-this hook-up? 


Yes, sir, 


BY MR, MAGEE: 
Q We'll go to the next question: Did you inspect ‘the 
ble? An@ did you give this answer: To the best of ay knowledge 

I try to keepian eye, look at most of the eguipment we use, 
what equipment wuld get damaged so fast, so quick at different 
times. In other words, 0 could not see eae whole ‘operation to 
supervise it. 

De you recall giving that enswer? 

A Yes, sir. 

Q Sponiyoc were asked the question which I asked you 
before: On December 15, did you inspect the cable that was 
used? And you remember giving this answer, page 21? "Yes, sir, 
I looked at the hook-up after the hook-up was made." You recall 
giving that answer? : | | 


A Yes, I.recall that, 


Q Did you look at this hook-up after the hook-up was made? 


A Yes, sir. 


176. Q Now, when you looked at this choker did yeu not, which 


was on your truck? 
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about the Load Line? 
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, about this load 1 
OK, sir. 

Did you inspect that load Line to 
a lay missing from it? 


L Looked at but didn't inspect 
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A By looking at a Tas as actually a part of the cable 
itself, this was a 5/8 load Line which would be approximately 
1/8 of an inch or 3/16, and usually when they pop loose from a 


winch you can notice by lookine 


g at it but they could be cracked 

be in the cable. . 

Now, Mr. Ward, actually, isn't this what happened; 
after you fist tightened the load Line co pull this cable it © 
actually pulled to the left and then pu put this chcker on the 
truck? Is that what happened? 

A Repeat that again, sir? 


Q You tightened the line up, that is, the cable, to pull 


the chiller. And it pulled a bit to the left of the truck? 


Q And so you put a choker on the truck to get this angle 
straightened out on the loadline, is thet correct? 
A I don't remmber, sir. 


Q In our office then, were you not asked this question -- 


ok 
MR. MACEE: All right, sir. 
Mr. Ward, actually, this morning of the 15th when you 
were moving the last chiller you had to move the distance of 
approximately 70 feet , correct? 


A Approximately, sir. 
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Q Yes, sir. After you heard it snap or jexk in the line 
after you started up the second time, is this correct? 
A ko, ahi. we didn't start it up a second time. 


Q Didn't you have a stop and pull the second time? 


A At the time of moving this chiller that morning, we 


moved it approximately 2 or 3. feet and I heard it was something 
‘said about a roller being cxooked or something. I don't recall, 
like I said, we stojped:at that point we seen the roller crooked, 
or what. We only stepped once, that was the snap of the cable. 

Q After that snap of the cable occurred what did you do? 

MR, MAHONEY: Your Honor, isn't this repetitious? 
THE COURT: I don't remember whether it is or not. 
Leave it up to the jury. Let's proceed. 

A What did t do? 

Q Yes, sir, . 

4 I hesitated for a few minutes for the simple reason 
@ cable will have a dendency of building up on the side of the 
winch. After it goes around a couple times it will flip back 
off right or left, and at first that is what I thought happened. 

Q After you stopped the rig what did you do? 

A Like I said, I hesitated first, I. was looking at the 
truck and I didn't notice that the gate block or anything was 
busted so I guess I waited 2 or 2 1/2 minutes before I started 
up to the truck. | 
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g You did go up to the truck? 
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the load live was still hooked up so I went around to the right 
ef£ the truck to see what happened and this choker was broken 

Q Now, with reference to Cheuceorern --may it please the 
Court, I requested the witness to bring into court actially a 
choker, a block, Your Honor, and one of the attachments they 
use which I'd Like to produce at this time and heave the witness 
identify it, | 


(Exhibit removed from box and placed on counsel's 
table.) 


I'd like, Your Honor, to have this marked as our next 
exhibit. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 49 
for Identification. 
(Plaintiff£'s Exhibit Ko. 49 
(Choker) marked for Identi- 
fication.) 
BY MR. MAGEE: 
Q I show you an exhibit which is marked 49 and ask you 
if this is a type of choker which was used on the truck at the 
time of the accident? 


A Yes, sir, it is approximately the same size and every- 


thing, except one thing: this is what yorcall a lead rig here, 


you do have a type which -- 


Q Yes, sir. Explain to the jury the difference between 


this choker and one used? 
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foot. I tell you the reason why, If you double a choker, bring 
it up through the eye of this truck and this choker was doubled 


it could be too long for a hook-up. In other words «+ 


(The witness approached the blackboard.) 


This choker which is in this trick here, this bed is 
eight feet wide. The hook-up we had here was on this gate block, 
or er2tch block, in line with this winch. You couldn't. take a 
choker and double it and expect this gate block to be in line 
with this winch. So that is the reason. 

Now, we occasionally put shackles on our chokers to 
make the distance match up for a winch. If I remember correctly, 
we did have a shackle on this choker. 

Q This choker then went over the edge of the truck. Was 
it hooked to something on the edge of the truck? 
A It was hooked in a pocket on the side of the truck. 

Q That is steel, is it not? 

A Yes, it is. 

Q This went into the pocket and this went over to the 
snatch block? 


(The witness produced a snatch block) 


MR. MAGEE: Could I have this marked? 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 50 marked 
. for Identification. 
(Plaintiff's Exhibit No. 50 


marked for Identification, 
’ (Snatch block)) 
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TRE WLIKESS: Now, iis is yar winch line, or load Line 
coming down through the block like so (demonstrating). ‘This 
wheel terns. 
BY ¥&. MAGEE: 
Q And this was put on to pull it to the sass fs order 
to change out the lead of your pull, was it not? 
A To keep it in line, also to --in other words, if you 
woulda't have the gate block the cable would track over here. 
At the time I don't know whether it was the truck position or 
whet, but any time you can't get this winch in line of the pull, 


in other words, there might be something in the way or something 


or other and you put a gate block on the side of the truck to 


guide it onto your winch, % 
Your Honor, I would Like to now offer into 

evidence these three exhibits, 

TRE COORT: Any objection? 

MR, MAHONEY: No objection, Your Honor. 

THE COURT: All right. No objection. May be received. 

MR. MAHONEY: One thing, Your Honor, please. I think 
it should be pointed out first whether or not that load line was 
the same size as the load line used on the day or whether it is 
just brought here -- 2 mies . 


THE COURT: Was the load Line the same size as the one 


used on that day or is this just for purposes of demonstration? 
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A Well, a shackel would be used for different reason 
énd different purpose. The reason.we was using that --1 don't 
recall the reason we was using it that Gay but I think we was 
using it as far as I remember --in other words-- by the way, if 
you ever put a shackel on, always back off a quarter of a turn, 
otherwise it will jamb. 

the way we was using thet shackel was to shackel these 

two eyes together. The simple reeson is if you put these tro 
eyes on this snatch block they heave a tendency if the winch eid 
build up en the side, let's Say, and got some slack it would have 
a tendency of jumping off the hook. Also, we could have been 
using it for extending our distance to the center of the truck, 
but if I remember correct, we was using that dey, that particular 
morning, the hook-up I looked at, it was on the eye like so 
(Gemonstrating). ss | 

Q You can put that down, Mr. Ward, if you will. This -- 
I am referring to Defendant's Exhibit 49, is similar to the type 
of choker which broke and released the lead line, is this correct? 


A Yes, sir. 


Q You may resume your seat, 


A One more thing, sir. This shackel is a 3/é inch shackel 
and most of your patent shackels --you have off-brand shackels-- 


most of the patent brands have a size about 3/4 and this is 


good for 4 1/2 tons, ‘the reason I bring chis out, the shackel 
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193° you are offexing it to effect his credibility as a witness. 


{wo entire different things. 


You are not trying to impeach this witness? 


MR. MAGEE: No, Your Honor. 

Ne, you recall that on March 13, 1959, last year, a 
Gepositicn of yours was tsken, You came to an office on K Strect 
and questions were asked you and you answered them in regard 
to this case, you remember that? 

A March of last year, yes, sir. 

Q On page 14 of that I show you some testimony and 
an answer, 

“Question: JI want to interrupt you again. Your 
brother was the winch operator --this starts on 13 and you con- 
tinued your ex Lanation of this conversation and you stated there 
in answer to a question as follows: Yes. 

MR. HEFFELFINGER: Your Honor, I object. 

THE COURT: Objection overruled. Let him proceed, 
There is no harm being done in this. 

BY MR. MAGEE: 

Q - “EZ asked him what happened and he said the gate block 
busted so I walked around and looked. The gate block didn't 
break. If I remember correctly the gate block was still on the 
loading cable going to the truck. I said; what hit the guy? 


I said the gate block is still on the cable. He said ~-referring 
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Just a moment. I object, Your 
Honor, He is not reading this correctly. Instead of the person-- 
JHE COUR’ Just a eee Read it like it is. _ 
MR. KACEE: ‘Thea reason he didn't see it he was using 
a mirror to lvok and the mirror was focused’ back to where we 
was working." 
is what you want, counsel? 


You xecakl that portion of your testifying 5 


fashion? 


A Yes, sir. Could I ask something, sir? The question, 


Gid you ask mo did I talk about -- 

THE COURT; He asked you if you testificd as he just 
read the tes timony to you? 

TRE WITNESS: I mean before that, six. The question 
before that, Re asked did I talk to my ‘brother about the Line. 
Well, it is ncthing there, sixe, where you asked me did I talk 
to my brother about the line because I described it like I did 
before, 15 or 20 feet. oe 

BY MR. MAGEE: 

Q I understand that, sir. Do you recall how long that 
oak standard was that struck Mr. Dawson that was sheered off the 
truck? 

A Two to three foot, somewhere around there. 

Q Now, Mr. Dawson, at the time you gave this deposition 


you prepared 2 drawing, did you not,o£f what you recollected in 


regaxd to this accidenc? 


see it. 
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I offer that in evidence, Your Honor. 


3 COURT: No objection? It may be received. 


2 DEPUTY CLERK: Plaintiff's Exhibit 53 received 


in evidence. 


(Plaintiff's Exhibit 53 received 
in Evidence.) 


BY MR. MAGEE: 

Q Mr. Ward, going to the time when you first hLeoked up 
this rigging or the rigging was hooked up to the chiller for 
the puxpose of pulling ic, when you attempted to do this, didn't 
you have to change your set-up in order 'to take care of some 
angle of your pull? 

A Repeat that again, sir? 

Q When you first set up to ane the chiller and started 
your winch, didu't you have to make some change in your set-up 
in order to change the angle of your pull? 

A Yes, sir. Anytime you didn't get the right amin oF 
a pull you had to change it, yes, sir. 

Q Now, the trouble, if I may point to your map as you 
indicated earlier, when it came off this winch line as you started 

_to pull it was hooked up straight but that was not the correct 
angle, is this correct? 

-A Hooked up straight? 

Q You werent t getting the right angle you wanted to pull 
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Q You mentioned wood. You know whether or not voutesee 
any wood on this equipment thet morning? I want your best recoi- 
lection. 

A of Gon't remember, sir. 

Q You can*t say ee ae wood or padding was used or 
not then, is tiis correct? 

A That is right, sir, ¥ can't recollect. 

Q What is the purpose, if you know, Mr. Ward, of putting 
wood or padding in this area where the metal cable goes into the 
metal section of the truck? 

A Well, wood is to cushion the cable away from the metal 
and weod is not the best thing to use, bt it is better than 
nothing if you don't have anything at the time. — 

Q If nothing is there what could happen, in yur expericn 
as & rigger? 

A Well, metal will cut cable if you get enough load on it. 

Q And you were guite surprised when this cable --snatch 
cable let go, were you not, sir? 

Yes, I was. 


Because it was quite a strong cable which you under- 
thought it was, correct? 


Yes, sir. 


You were never able to determine in your own mind, were 


you, why it broke? 
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Aw Well, sir, this stuff was left on: the job awe it was, 
L£ I remember coxrectly, \“ --thexve was chokers there other than 
what we were using. 

Q This was your choker you testified to? 

4A Far as I can remember this was our choker. 

Q Ali this rigging which was used in this rigging was 
your rigging beceuse you brought it there for the purpose of 
Yigging, isn't that correct? 

A Yes, sir; it was left on the job. 

Q Now, after this accident occurred, people wexe in the 
area were they not, Mr. Ward? 

A six, they were in the area. 

o Now, et the time of the accident, first, did you give 
any written report to anyone at the scene of the accident? 


A After the case came up I got to thinking abou it and 


seems I do recall several people talked to me but I can't recall 


what they said or anything. 
Q Do you recall having actually talked at some length with 
Mx. Wiseman who was the District of Columbia inspector of safety 


regulations who investigated the accident at 8:30 that morning? 
203 A I could have, sir, but I don't remember. 
Q 4nd your brother was with you at the time that any con-' 
versatione would have occurred, he was there with you at 8:30 


as the winch operator, was he not? 


A Yes, sir. 
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Q Now,' did ycu tell him what was put forth in the ear 
ment,that < was working with the pipefitters and we had just 
finished factor up the cooler?. 
A I don't remember the statement now, six. I swear I don't, 
Q Do you remember telling him in placing the rollers 
under it? 
4 Tan't remember thet. 
Q And the pipefitter went after a beater, a homer? $ 
MR, MAHONEY: Your Honor, he said three times he 
acesn't remember the statement. 
{HE COURT: The jury heard what he said. 
THE WITNESS: I don't remember it. But it is my 
signature. 
BY MR. MAGEE: 
Q You do eorennen there was Bomeone went to get a hammer, 
you already testified to this, isntt that correct? 


Yes, sir. 


And that hammer was to be used in connection with the 


rolicrs? 

4 Yes, sir. 

Q And a man did go to get it and he got hurt, isn't this 
correct? | | 

A That is right, sir. 


Q And then this does bear your signature? 


Yes, sir. 
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Q Then appears the statement out of the order which 
I showed you, to do the work, which reads: receive, unload, 
store as necessary, deliver to the job site and rig into place 
when directed, He wrote this down correctly as far as you know? 
& Who are you talking about? 


Q Mr. Wiseman, 


BY 2, MAGEE: 


Q Mr. Ward, you have testified that just before the 


accident the cable jerked. Now, at that time dia you give any 


warning to anybody in the area? Did you say anything to any of 
the people in the area? 
‘A I don't remember, sir. 
Q Did you hear any warning given by anyone else at or 
about that time or shortly before the accident? 
A No, sir. 
Q Now, Mr. Ward, do cables sometime under strain make 
a noise of any kind? ts 
THE COURT: I don't understand the question. Rephrase 
the ereilon. 
BY MR. MAGER: 
Q When a cable is pulling or under heavy strain does.it 
sometime give off a noise? 


A Well, there are times it will give off a noise but 


there is a reason for it most of the time. 
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You don't remember? 

A No, af. , 

Q Now, Mr. Ward, you have said your explanation, your 
Opinion rather, is this cable broke because it haa some kind of 
Gefect in it. You remember stating that? 

A in my opinion, yes, sir. . 

Excuse me, sir. We telking about the cable or choker? 

Q The chokex, the piece of cable with the loops on the 


ends, 


4 Yes, sir. 


Q Now, had you actually inspected that cable, inspected 


it before the accident? 
MR. MAHONEY: Talking about the cable or choker? 


MR, MAGEE: I am talking about the choker, Your Honor, 


* * * 


THE WITNESS: You mean did I pick it up and look et it? 
BY MR. MAGEE: 
Yes, sir, 

A No, sir, I didn't pick it up and look at it, 

Q Mr. Ward, in your direct examination you stated that 
if you- instructed any other people on the job, even the steaun- 
fitters to do something in the course of a rigging operation 
they'd do it, is this correct? 


oan tnt: 
A Yes, sir, TI/have no trouble with that, 
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"Yn other words the loadline was approximately a 
100 feet? ; 
"Answer: I would say about 100 feet, yes, sir." 
Does that refresh your recollection at all? 


A Yes, sir, that does. Let me explain, sir. 
S 3 FO P ? 


When you talk about load line in feet, I am talking 


from the winch to the distance we were pulling the chiller, sir, 


not the cable on the winch. 
Not: the cable on the winch but from the chiller to the 
s a 100 feet? 
Yes, sir, approximately 75 to 100 feet. 
MR. MAGEE: No further questions, Your Honox,. 
THE COURT: Any redirect? 
CRISS EXAMINATION 
BY MR, REFFELYINGER: 
Q Mr. Ward, would you mind stepping down to the board 
just a moment, sir? 
‘(fhe witness approached the blackboard) 
And I a handing you this marker and in response to 
any question I might ask you, mark where it is located and if I 
ask you in feet put feet on there if you will, sir. 
| Now, Mr. Ward, on this morning of December 15, 1964, 
you have Indicated that en the left of this diagram there was a 
wall, is that correct, sir? 


A Yes, sir. 
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A Simple reason is it will breek if it pulls more than 
9 tons. They usudily. rate them 40% safety factor. So anything 
I'd say around 12 tons more or less would breek this line. 

Q What do you do with a 44 ton -- 

A So to beging with, this chiller is on gum rollers. 
The more rollers you put under something or the other the machine - 
is going to move. By this chiller being on rollers, special 
6 inch rollers, you cut down your friction. In other words, you 


don’t have dead weight sitting there, you eliminate that. 


Also, with my experience, 44 tons if it is rigged right 


is not too hard to move. What you do, anyway, you take the winch 
line, you come through a gate block hexe. Every time you go 
; through 2 gate block, if I'm correct, you double your puli. In 

other words you come down, go through this gate block, go over 

here, come through another gate block and every time you go 

around this you increase your pull approximately 9 tons. You 

come through this make block and you “dead man" on this column 

here, So you have l, 2, 3, 4 gate blocks which you have to 
"233 transfer this pull over, so you have four times as much pull on 

these lines if you do that, plus you are 40% safety factor. 

Q Thank you, 
(Witness resumed the stand.) 


How many chokers were on the job, Mr. Ward, and where 


were they kept? 


ar 
G 


ttr 
L 


~ 
wih 


Qa a 


eed 


AAT EO 
move 


O 


uC 


eT ° 
Skee 


FORT 


i 


one 


Ci 


ivy 


ay ft 


ad 


S 
Oo 
rt 
+i 
1o) 
9) 
a 
a 
o 


Oo 


Cr 


oO 
o 


sly so you 


Ney 


pxo 


Po 
Ors 


ner 


176 


MR. MAHONEY: I am going to Object. The question is 
to - 
misleading. at Loudline was not hooked up dixectly/the chiller 


as indicated on the diagram. If Mr, Nagee is putting a question 
to the witness concerning the pull he will have to say 2 Load 
line connected to several connections here, pulled to the colunn, 
back again, up a 
Don't you think the witness is able to 
If it isn't correct on the disgran don't 
you think this witness is experienced to say no; it is not correct? 
MR. MAHONEY: it ds correct on the diagram but the 

question isn't complete. 

THE COURT: Ask the question. 

BY MR. MAGEE: 

I will ask again. The chiller weighed 44 tons? 

A Approximately, sir, yes, sir. | 

Q You say the weight is reduced and friction removed 
because the gum rollers are under it. You said that too, didn't 
you? 

237 A Yes, sir. 

Q Now, LE something happens and this stops, these rollers 
stop rolling, end do not move, On the line and through the pulicys 
you get your 44 ton weight pull, do you not? 

A Not particularly, sir. Not with that many rollers 
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(Defendant's Exhibit No. 6 
received into Evidence.) 


This agreement made this 4th Gay of November, in the 
year 1964, by and between William H. Singleton Company, Inc., 
Box 152, Springfield, Virginia, hereinafter called subcontractoz, 
and Magazine Bros Construction Corp., a corporation organized 
under the laws of the State of Maryland, hereinafter called the 
contractor. Witnesseth that the ‘subcontractor and the contractor 
in consideration of the mutual covenants and considerations and 
égreements herein contained, coranane agrees each with the other 


as fclows: 


Artiche l: tatement of Work. 


{a} The ocheontertetes agrees to furnish all labor, 
materials, scaffolding, tools, equipment, services and other 
requisites required to complete in place and to the extent 
that the contractor is obliged to do the plumbing, sprinkler, 
heating, ventilation and air conditioning work for the 
subject project, excluding all work contracted for separately 
between the subcontractor an@ the Washington Gas Light 
Company, or more fully and hereinafter defined in Rider 
No. 1, 2 and 3 attached hereto and made a part of, for the 
construction of Watergate stage 1, New Hampshire and Virginia 
Avenues NW, Washington, D.C., for Watergate Improvements 


Inc., 1028 Connecticut Avenue, Washington, D.C., hereinafter 


called the owner ... in accordance with specifications and/or 
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Q Mr. Con Re keep your voice up so all of the jurors 
may hear you, all counsel, and the Court and the Reporter, and 
if you will spezk into that microphone there it may help a littie. 
Now, will you please state your full peme? 


Henry F. Krautwurst, 


ee x 

By whom are you employed? 

Washington Gas Light Company. 

How long have you been so employed? 

Thicty years. 

What is your job or capadty with the Gas Company, sir? 


I am an attorney on the staff of house counsel. 


THE DEPUTY CLERK: Defendant Magazine Exhibit No. 9 
received in evidence. 
[Defendant Magazine Bros." Exhibit 
No. 9 was received into evidence.} 
MR. HEFFELFINGER: Now, aos I read this certain por- 


‘tion of this? 


THE COURT: Read any portion you think is material. 


MR. HEFFELFINGER: Ladies and gentlemen, this is 


captioned, "Construction Agreement", and says: 
This agreement made this 12th day of November, 


1964 by and between William H. Singleton Company, 


Incorporated, contractor, a Virginia corporation, 
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"Whereas, Singleton for and on behalf of USLC © 


will purchase and install such equipment on said 
leased aaomeen under the terms and conditions of 
this agreement; and . 

"Whereas, such equipment so installed will be 
owned by USLC and leased to Washington Gas Light 
Company. 

"Now, therefore, and in consideration of the 
mutual premises hereinafter set forth, the parties 
agree as follows: 

"A. Scope of Work: 

"(1) Singleton see to furnish, acquire, 
purchase, construct, and install for and on behalf 
of USLC all Sehices, refrigeration machines, cooling 
towers, pumps, controls, wiring, pipes, support 
foundations, ladders, platforms and all other equip- 
ment and appertinences included in the matter provided 
by the contract special occasions drawings prepared 

' by Day and Zimmerman, such contract specifications 
are set forth in a document entitled 'Contract 
Specifications for the Watergate Development Central 
Plant' attached hereto as Exhibit A and made a part 
hereof," 

BY MR. HEFFELFINGER: 


Now, do you also have and have you brought with you 
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[Defendant Magazine Bros.' Exhibit 
No. 10 was received into evidence. 


MR. HEFFELFINGER:- Your Honor, if I may? 


Ladies and gentlemen, the construction agreement 


further goes in paragraph 2: 

"All materials and equipment ordered or used 
and all work performed by Singleton hereunder shall 
be subject to inspection ané approval of WGLC." 
Paragraph 5:. 

"Singleton shall handle the ‘ordering of all 
equipment ates eet to paragraph 2 above “= which I 
just read -- and will prepare its Own payroll and 
pay its own employees. Payrolls will cover personnel 
up to and including persons engaged in job site 
supervision as defined in paragraph 7 below, but 
will not include personnel engaged in activities of 
procurement." . 

Paragraph 7: 

"Singleton shall establish anda maintain at the 
job site an adequate organization staff to give pro- 
per job site supervision to the work, change orders, 
and to handle various other functions in accordance 
with good construction manacenent practice." 

“If I may, Your Honor, I would like to read to the 


jury at this time certain provisions of exhibit A which is 
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specifications without written approval from the 
owner's agent." 
‘Page 2 of general conditions: 
“Material and Workmanship. Secion 5.0. 


“All work under this contract shall be of good 


quality and materials, machinery and equipment ana 


workmanship, and shall conform ee every respect with 
specifications and drawings. If contractor does not 
remove submittea work within a reasonable time 
except by written notice, then owner's agent may 
remove and store material at expense ef contractor. 
If contractor does not pay the expense of said re- 
moval within ten days thereafter, owner may, upon 
10 Cays' written notice, sell materials. Neither 
the final certificate of payment nor provision of 
the contract shall relieve contractor of responsi- 
bility for faulty material or workmanship unless 
otherwise specified. Contractor shall render any 
defects thereto and pay for any damages which will. 
eppesaercn pericd of one year from period of com- 
pletion. Owner shall give notice to observe defects 
with reasonable promptness on discovery." 
On general conditions, page 3, Section 6.0: 
"Contractor's Responsibility." 


I will read the last, second to last paragraph of 
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with all laws, ordinances, rules and regulations. 
Contractor shall call owner's agent's attention to 
any variance between specifications and applicable 
regulations. If contractor performs any work know- 
ee to be contrary to laws, or@inances, rules and 
regulations and without such notice and authorization 
shall bear all costs thereto." 
Page “i, general conditions section, supervision 
section, 10.0: , 
"Contractor -- meanag Singleton -- shall keep 
on the job during his progress a competent superin- 
tendent and any necessary assistants. Contractor 
Shall at all times enforce strict discipline an@ 
good order among its employees and shall not employ 
on the work any unfit ae or anyone not skilled 
in the work assigned to him. Contractor shall con- 
duct its operations in a manner compatible with 
owner's safety regulations and employee practices 
“pertaining to the locality of the work." 
Then on page 4 of the general conditions, Section 11.0, 
"Protection of Work and Property:" 
“Contractor shall continuously maintain adequate 
BEneeoeion of all its work from damage and shall pro- 


‘tect owner's property. Contractor shall take all 


necessary precautions for the safety of personnel 
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allowances for such conditions in the preparation of 
his proposal. . 


"6.0: Water Supply: 


"Contractor will provide water source within 


the construction area, furnish all tie-in connections 


to this source. 

diel Ois | 

“Contractor shall provide temporary offices and 
change houses for its own use. 

"Section 8.0: 

"Contractor may provide telephones on ‘the site 
where and as required. 

"Section 9.0: Temporary Power and Light: 

"Contractor ~- meaning Singleton -~ shall pro- 
vide all electrical power ana light required for con- 
struction purposes and‘shall make all necessary tie- 
in connections to the power system. 

"Section 10.0: 

“Contractor shall furnish all compressed air 
required for construction. 

"Section 11.0: 

"Contractor shall install ana properly maintain 
all necessary temporary toilets. | 

"Section 13.0: 


"Movement of materials at the job site will be 
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A Yes. 
Q Now, I ask you, can you tell us when the leasee, 
the Gas Light Company, actually went in and started to pay 
rent on this place? 
A We didn't pay our first payment of rent until latter 
part of 1968, is my recollection. 
Q Give us the date when you actually went in to take - 
over and operate your plant and furnish power under this leased? 
A We accepted possession at 8:00 a.m., December 22, 
1965 of the facility -- 
THE COURT: December what? 
THE WITNESS: 8:00 a.m., December 22, 1965, 
BY MR. MAGEE: 
Q And in the interim you had entered into Defen@ant's 


Exhibit No. 9 which is the construction ‘contract between 


Singleton, Us S. Leasing an@ the Gas Company? 


A That is correct. 

Q Which is November 1964? 

A That is correct. 

°Q “This contract, did it not cover work other than 
Singleton Comper to do as fitters? 

In other words, you ea other trades involved other 

than pipefitters? 

A Washington Gas had no trades but Singleton. What 


trades Singleton had involved, I don't know. 
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Q The building had to be built and reach a construction 
stage under the Magazine Bros. before you could bring and put 
your equipment in, is this correct? 


A - To my recollection. 


Q ‘So your work had to be coordinated with the construct 


tion of the building before you put in’the heavy chillers? 

A We worked with Seueeceon: 

Q Yes, sir, the general contractor, to have the build- 
ing in shape to insert your equipment. 


XS That is correct. 


All the evidence 


- Magee has some rebuttal 
5 
© offer that now? 


MR. MAGEE: Yes, Your Wonor, I wo 


in evidence at this time defendant's Exhibit No. 


Yo. 3, because they have been usea extensively, 


196 


before the jury and haven't been offered; and I offer that as 
part of our case in rebuttal. 

THE COURT: Do you have a rebuttal ohGncses 

MR. MAGEE: We call Mr. Wiseman. 

Therevpon, 

JOHN ROBERT WISEMAN , 

called as a reubttal witness, and pees been previously duly 
sworn, was examined and further testified as follows: 


DIRECT EXAMINATION 


BY MR. MAGEE: 


Q Mr. Wiseman, you have testified before in this case 


and you have been sworn and you are still under oath, sir. 
Mx. Wiseman, just to be specific, I show you a draw- 
ing which you prepared and which has been received in evidence 


as Plaintiffs' Exhibit No. 12. 


i . 


oun I ask you the specific question: Was this 

exhibit a correct reflection of the Yigging as soe Secenree ft 
on December 15, 1964 after you arrived at the scene at approxi~ 
mately 8:30 a.m.? 

A This ae with the exception of where me. Rane showeli 
me how he put the gate block on which I testified to before. 

Q Now, in addition, this shows a gate block attached 
to a column, correct? 

A Yes, sir. 


Q Were there any other gate blocks attached to that 
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You also saw the broken choker, did you not, sir? 
Yes, six. 

Q I ask you, what Was the length of that choker? 

A There was no way of telling the complete length of 
the epee it ha@ been cut in to. , 

Q You say cut or frayed? I want this very clear. 

A The choker was cut. 

0 Cut. Now, Mr. Wiseman, would you turn, please, to 
your regulations which show loads on lines being used in this 
type of an operation. 

A Yes, sir. 

Q Now, here is a load tne the way vox saw it coming 
off a winch truck through a gatelotocs to a chiller -- half- 
inch line, you testified to. 

What is the maximum pulling strength of that line by 
pounds? 

A By pounds? Depending on the number of strands to 
make up the strength of that cable, the maximum on half-inch 
would have been 25 hundred pounds. ; 


Q Now, assume that you were mistaken, just for the 


purpose of the question, and this was a five-eights inch line, 


what would be the maximum pulling strength of a five-eight inch 


287 cable? 
A 3,840 pounds maximum. 


Q Now, does the addition of this gate block which I am 
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rig if the winch continues to run? \ 


A This was a dead weight, as you have stated, and this 


amount of weight tried to be pulled with this line, it would 


have snapped. 


Q Where dia it actually snap? 


A The line itself, the load line aia not snap. The 
choker that holds the gate block is what cut in to. 

Q What is the reason for this on this type of rig? 

A The reason it cut Secocen it was put over a sharp 
edge of the bumper bar on the truck. 

Q Now, assuming, for the purpose of a question, that 
there has been testimony that the rigging was as shown on 
Plaintiffs' Exhibit 53 which has also been enlarged on a draw- 
ing, Your Honor, which is a drawing signed by Lee Ward, aated 
March 13, 1969. you see this, sir? 

A “Nothing that looked like this at all. 

Q Assuming, however, this rig was in place. You see 
there is a gate block coming off of a pulley going down to the 
chiller, is this correct? 

A Yes, sir. | 

Q And there is another gate block coming off the 


chiller which goes up through the choker and into the winch, 


correct? 
A Yes, sir. 


Assume this was rigged with a five-eighth inch line, 
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building as such? 
A Yes, sir. 
Q Who was that? 
A That was Magazine Bros. 


Q Now, under your procedures, during the construction 


stage, who was responsible for furnishing construction lightinl? 


MR. HEFFELFINGER: Objection, Your Honor. 

THE COURT: I think that is a question for the jury 
te decide. We heard a lot of evidence in this case. That is 
one of the things the jury must Cecide in this case. 

Objection sustained, 

BY MR. MAGEL: 

Q Now I ask you one question: In the area marked "x-4! 
on your drawing, Mr. Wiseman, which we have been referring to, 
‘and is still on the board, would you tell us what the conditioh 
of the lighting was against this wall as compared to where the 

rig was? 

MR. HEFFELFINGER: I object, Your Honor. This is nolt 
proper rebuttal. 

THE COURT: Has he covered this matter before? 

“MR. MAGEE: I didn't get specifically in this matter 

tee 
CROSS-EXAMINATION 
BY MR. MAHONEY: 


Mr. Wiseman, the first question asked you just now, 
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Q You testified, Mr. Wiseman, a half-inch cable or 


five-eighth inch cable would pull 25 hundred pounds as a maximuin 


load. Do you know? 

A tT would have to look at the chart. A half inch, the 

maximum on the ea for a half inch is 25 hundred pounds. 
THE COURT: That is dead weight, is it not? 
THE WITNESS: Yes, sir. 
BY MR. MAHONEY: 

Q Did I understand you to say that if you use gate 
blocks and you pull your cables and use several gate blocks, 
your load is not distributed? Did I understand you to say that? 

A Distributed? 

Q I will show you. 

(Mr. Mahoney places another chart on the board.) 
Can you see this diagram? 

A Yes, sir. 

Q Is it your testimony that there were no lines went 
off and attached to this column over here (indicating on the 
drawing) ? } ‘Se 

A There was a line that went off -- nota line, there 
was a gate block with a choker that I showed on mine, but it 
was closer to the chiller than what he has diagramed there, 

Q You are saying this diagram is incorrect as far as 
this is concerned, are you not? 


A May I look at it closer? 


Qn 


rt 
U 
% 
a) 


A 
aw 


n 


206 
hundred pounds respectively, is that your testimony ? 

A What I said, if this was a dead load, this was the 
maximum that should be used to eer this. This was the safe 
working stress of the cable. 

Q What size cable should be used to pull 44 tons 
according to your testimony? 

A You have to figure it up. 

* ok * 
BY MR. MAHONEY: 

Q Mr. Wiseman, did you make those calculations during 
the recess? 

A Of course, according to our chart, it doesn't go that 
high, so-I am using the figure of half inch and porns with 
25 hundred which is the maximum on this against 88 thousand 


pounds; and from the best of my calculations, I come up with 


one and three-quarter inch cable. 


Q How did you arrive at that figure? 


A How did I arrive at it? I took the weight, multiplied 
the tons, 44 tons, by two to give me the total weight, two 


thousand pounds to a ton. That gave me 88 thousand pounds. 


I then divided the 25 hundred into the 88 thousand pounds, 
which gave me an answer of 35 and a fifth, or 3.5 and I went 
back to a half inch cable and changed the decimal -- Gecimal 
05 and multiplied the two and came up with my answer. 


Q You said just before the luncheon recess, and that 
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Q. All right. Then may I conclude then a half inch 

cable pulling this 44-ton chiller woula break? 
It is considerably noe then 18 thousand pounds. 

A On a dead weight, you could construe that, yes. 

Q Is there any way to get a half-inch cable by xigging 
to a point where you can pull 44 tons? 

A I would imagine that there could be, as enginsering 
got into it and figured all your. weights for you. 
put the correct amount of pulleys and know the resistance and 
so forth of the pulleys to give you it, 


Q Isn't it a fact, based on your experience, that every 


time you take a load line and run it through a pulley, yov run 


it up and. run it through another pulley and run through anothet, 
aon line doubles the pulling capacity? 

A Only the first time. In other words, if your ultimate 
pulling strength the first time is a thousand, you put your 
second pulley in to give it extra amount of weight, then you 
would have a two thousand pound line. After first doubling it 
reduces. | 

Q Let's look at your chart in moe book on page 84, 

Isn't it a fact, Mr. Wiseman, that the largest size 
cable which has any reference to construction in this book is 
one “inch? 

A Yes, sir. 


And under your cable on page 84 it says, talking 
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We are talking about a dead weight. This is what 
you asked me to figure. 


Q Then am I correct in Saying to use the proper number 


of rollers in this half inch line can move the chillers? 


a Engineering-wise, I can't tell you. I don't know 
the amount of resistance on it. 

Q As I understand your testimony, Mr. Wiseman, when 
you came here they had the wrong load line, wrong hookups, 
didn't have padding, didn't have anything, the cable was frayeb. 

Why didn't you ponders this operation? Why didn't 
you say this is theway to do it? Why didn't you suggest they 
use a heavier load line, go back and rerig the entire operation 
and do it right? 

A Why didn't I indicate that? 
Q Why didn't you put it in your report? 

THE COURT: You asked two or three questions. You 
asked hii why he didn't condemn it first and then why -- break 
it down. 

MR. MAHONEY: Sorry. 

BY MR. MAHONEY: | 

Why didn't you condemn that cable? 

The second question is: ‘Why didn't you indicate in 
your report this entire rigging operation -- 

THE COURT: Suppose sia answer one at a time. 


“THE WITNESS: At the time of the investigation, we 
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THE COURT: Let me ask you this: ‘he jury could fini, 
could they not, that this accident was caused solely by the 
negligence of the remaining defendant, Transport, ox they 
could find, I suppose, it was caused jointly by the negligence 
of Transport and Singleton jointly? Even though Sharieken 26 
not a party in the case, it is a party in this respect, there 
is a crossclaim against Singleton which has to be decided by 


the Court at the proper time. 
* ke * 


THE COURT: I thought we had agreed, that is, you 


two had agreed, that the only issue is whether or not the 
remaining defendant, that is, Transport -- COneraCtore Trans- 
port, was guilty of negligence, if so, that negligence was the 
proximate cause of the accident and injuries allegedly sus- 


tained. 
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on the part of Contractors, then they can bring in a verdict 
for him. 
THE COURT: That is what it amounts to, doesn't it? 
MR. MAGIE: Yes. 
MR. MAHONEY: The sole aspect would have to he 


considered. 


* * * 
By direction of the Court, I will ask the Clerk to 


have you stand and return a verdict in favor of the defendant, 


Magazine Bros. Construction Company. 


THE DEPUTY CLERK: Members of the jury panel, please 


Members of the jury panel, by direction of the Court, 
your verdict in this case is for Magazine Bros., so Sey you 
each and all? 

THE JURY: (In a chorus.) Yes. 


* * + 


These are the contentions: Plaintiffs contend that 
the accident and resulting injuries were caused by the follow- 
ing negligence in violation of statutes, and regulations by 
defendant Contractors Transport. I will now enumerate them, 

First, violation Seve D. C. Code, Title 36, Section 
483, which in substance requires employers to provide their 
employees with a safe place of employment. 

Violation: of various Becctons of the D. C, safety 


standards, rules and regulations, instructions which set out 
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away from the area of the crane, and that as a workman familiat 
with a rigging operation he failed to take appropriate action 
after hearing the scream of the cable in that he did not attempt 
to get away from the area. That is one of the defenses. 

The defendant Contractors also claim that employees 
of Singleton were in charge cf the installation of the chiller 
and the rigging and, therefore, ig anyone is liable for the 
negligent rigging, it should be Singleton. 


These briefly are the contentions. 
x ek * r 


After you have arrived at a unanimous verdict in this 
case as to either one or both of the plaintiffs against the 
defendant, let me read the form of verdict first because I 
think it explains itself. 

The title of the case on the first page, you are not 
concerned too much with that. It says: "Form of Verdict." 

You really have two cases before you. 

The case of Russell L. Dawson vs, Contractors Trans- 


port Corporation, that is the first case. 


* * 


However, if after you consider all of the evidence 
and all the instructions I have given you, applied the instruc+ 
tions to the facts in the case, you feel the defendant is en- 


_ titled to your verdict and that the plaintiff, Mr, Dawson, is 


not entitled to recover, then it will be only necessary for 


the foreman or forelady to insert the words, in pen or pencil, 
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instructions other than those made and are a part of the re- 
cord? 
MR. MAHONEY: If Your Honor please, I would like to 


renew my objection to the res ipsa loquitur instruction and to 


the plaintiffs' instructions which we have gone over before. 


I would renew my objection to the denial of the proposed in- 
- structions for the defendant or their substance and object to 
the Court's withdrawal of Singleton's Coser the negligence 

Singleton. And there was no instruction in substancy 
to reduce any amount of future loss to present worth which was 
set forth in defendant's instruction No. 5. 

THE COURT: We have been all over the instructions. 

Do you have any request for further instructions 
other than those you might have submitted and are a matter 
record? 

‘MR. MAHONEY: No, Your Honor. 

THE COURT: With the exception of what you said, 
you satisfied with the instructions as a whole? 

MR. MAHONEY: Yes, sir. 

THE COURT: I will ask you the same question? 

MR. MAGEE: Your Honor, I renew mine as Ree neting 
the jury on contributory negligence. It is barred among other 
things, where a safety regulation or safety statute are violated 
just as an assumption of risk clause is by large of defendant 


and object to the charge on that ground. 


ir. Coakley, would you give us your name? 

William L. Coakley. 

There do you live? 

In Maxyland. 

a brief surmary of your training 


Would you please give 


an@ experience? 


A Well, I am a trained steamfitter by trade sir, and I 


have been in the business for thirty years for Willian 


Sin¢leten. 


* * * 
Q Now, in connection with the installation of these, 


how muny chillers were being installed? 

A Three. 

Q Did Singleton Company enter into any arrangement as to 
installing the chillers? 

A Arrangements had been made to rig and handle and place 
the chillers on the pad. 

Q In that connection, I show you what has been received 
in evidence as Exhibit Number One the caption is William Single- 
ton and I ask you if you recognize that? 

A There is two contracts that cover, this is a purchase 


order. 
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A Contractors Transport. Let me make this Clear, we 
aid not at the time have.any equipment on the job, Golly trucks 
or any equipment whatsoever. 

Q This was theix work in connection with the installation 
of this work? ; 

That's right. 

Q How many chillers had poanaar caer to the site 
priox to December 16, 1964? 

B I dentt recall. 

ce] How many chillers were there? 

A three chillers were involved, 

Q Had all three chillers been Boliverca to the site on 
Pecennen 16, 19642 

A I don't recall. 

Q On December 15, had there been activity involving one 
of the chillers? 

A There could have been. 

.@) On December 16, 1964, “in what capacity was Singleton 
Company there? j 

A In the same cupacity for moving the dolly under the 
chillers. 

Q Who was the foreman for Singleton Company? 


A I was there. 


Q ~- And you have been there from the time the rigging 


had started that morning? 
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Mow many men were there? 
TWO. 
Did these two men install the rigging? 
A 
Q Do you rerenber how many men Singleton. had on the jon 
& morning? 
Aa AS I recall, four men and myself. 
Q What other workmen in the area besides your men that 
morning? 
Maybe tuo more. 
Were they Magazine Prothers workmen? 
X couleén't tell you positively whether 
question. 
Now, dic there come a time on December 16, aren an 
accident occurred di@ there not Ir. Coakley? 
t's right. 
Yho was injured os that day? 
Mr. Dawson. 


Q Would you please tell the Court and the jury, Mr. 


Coakley, what had been done as you recollect prior to this 


accident occuring? 

A As I recollect, there was two of them being put in 
place, one being put in the fina? place. I, myself, was on 
one side of the chiller remaining, there was no difficult job 


to do, it would only move it an inch at a time to the far 
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You did not sce the cable break if the cable broke? 
I @id not, sir. 
When you care back, where was the cable lying that 
the choker before? 
I couldn't see, I never did see the cable. 
By that, you were referring to the choker. 
Yes. 
And the iain oats, where was that? 
The stake was on the ground. 
Between this gate, block and@ wench? 
A Right, sir. 
Q Would you Gescribe the function Of a wench on the 
truck? 
rs “It turns through a series of gears ration. Some 
wench drums have all the weight on a wench of that size. 
Q What size? 
A Ten tons. 
And when éice wench turns, how does it turn? 
Off the clutch of the car, sir. 
Does that require an operator in the cab? 
Right, sir. 
Who was the employee who was operating the cab? 


a It was Transport. 


Q This wench as it rolls it would put pressure on this 


chain down to here ana over to the chiller to move it is that 
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CROSS-EXAMINATION ; 
BY HR. NANONEY: 


Q Z believe that you testified, that you and your 


Nave you ever done 


mattes of fact in the course of your work 


Let me explain it this way, sir, noxisally we don?t 
.g big machinery. We @o punps, Small tanks, we don't rig 
anything large. 
Q tow long have you had experience in Yigging or other 
types of machinery? 
A About thirty years, sir. 
Q Have you had any experience with machinery such as 
the riggina on the sides of the machines on this job? 
es, 
A No, six. 
Q bid you leave the entire rigging operation to the 
contractors, Contractors Transport? 
A ‘That's right. 
Q When did you do anything in connection with these 


chillers?after they were delivered to the work? 


A After the chillers were lowered into the hole, we 


moveeé them to their place, the place where they were supposed 


to be and we didn't touch them again for maybe three months. 


Q Now, from the tire these chillers were brought to 
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BY ER. MANONEYV: 
2 ind Go you recall being avestioned on how many work- 
nen you had working with you? 
sir. 


Do you recall saying y had eight Singicton employees? 
sxactly how many ren you Gid have 


well, I am still not positive, but I would say four 
‘raysel£, 
Zam going to refer to this deposition at Page 52, 
and ask you if these questions were asked you and whether you 


made these responses. And you were asked 


Did you say that? 

A Right, 

Q _¥You mean your men secured the cable with which en- 
tered the machine? 

A Yes, we had, and I was there an@ hooked the lcad on- 
to it. I released it and threw it out of the way and Jacked 
the machine up and hooked it back into it. 


Q in other words, did you rig those machines? 


A Well, if you want to call it rigging, I did. 


‘End you did put the cables in? 
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Q Fell, Gidntt ur. Ward show you how to set up the fin- 
ead work at the end of the Gay, ond would you do it and your 

men Go rigging at the end-of the day? Didn't you do the rigging 
the morning of the 15th? 

A I never cia rigging on the job. 

Q Bo you, sir, refoxr the wrapping around of the chillex 
with the rigging, not doing rigging? 

A NO. AL I did was to prt the cabl 
he prccuced the lead lines out. 

9) On the day before, did you not find a fix in the 
cabic? And did you not cut six feet of the cable off? 

x £ did that for him, sir. 

© You did it, didn't you? 

3 We done it. 

Q What exactly @id you do with the cable? 

A Nothing. ; 

But you cut six feet off, sir? 

A Yes, ee There was a certain fraytation 

and we wanted to get rid of it. 


Well, I am asking what you Gid? 


Are you telling us Mr. Ward told you to do this? 


Q 

A I cut it into forvvard. 
Q 

A 


Right. We had the burning equipment down in the base- 
ment. 


9 Did you do anything else with the lead line or did you 
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Q Are you telling us, that cone 
and the othex employees of Contractoxs were cutside of the 
truck anc he did all this ridg 2 on the morning of the accident 
A Weli, mayhe he didn't get into the truck until all of 


s 


the rigging was done. 
Q Axe’ stating that all that “cigging was dene by two men? 


A Well, he didn't get into the truck until all the. rig- 


ing was Cone. ‘there vas no purpose for him to be in the truck. 


BY HR. MAHONEY: 
Q Now, Mr. Coakley, this accident happened at 8:15 
in the morning. 
A ‘that's vight, sir. 
Q. And you answered.that:util Mr. Wiseman cane and left, 


the job was idle? 


A Well, we didn't do anything, we were cutting bolts off 


‘ 


Guring that tine. 
Q Is it your testimony that after this accident occurred 


ou didn't go right back and get another choker and hook up 
y S: C 


the lead line and get the machine going an@ get right back to 


work? 
A No, I did not, there was too much confusion. 
Q I'in not saying immediately afterwards? 
Well, it would have been two hours afterwards. 


And you didn't Go anything about moving the chiller 


And Sinsleton heat this contract with the Washington 
Company to install these chillers, right? 
Right. 

Q Ane Singleton had the contract with Contractors to 
bring these chillers in, Light? 

A Right. 

(9) How from any time from Decerber 10, 1964, to the 
morning of December 15, 1964, @id you ever examine any of the 
Cable to the load line or anything of that sort? 

A No, Sir. 

Q Did you ever have ocassion on December 15, 1964, 
lock at this choker? 

Ne. cis 

2 Did you ever have an ocassion to observe it or be 
Close to it ak a1? 

yn Not to my knowledge, sir. 

Q If I understand, and correct me if I'm wrong, I be- 
lieve you testified your many years of exverience? 

a Yes, sir. 

Q In riaqing, right? 

A Yo, sir, I didn't say that, I said in steamfitting. 

You axe experienced in vigading? 


I wouldn't say I am, I can riq. 


Tf anything looked unusual about this choker, would 
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‘ 


MR, HEFFELFINGER: Yes, Your Honor. 


BY MR. HEPYOLPINGER: 
Q Now, Nr. Coakley, I say again Girecting your attention 


to these question which were asked of you, I am going to rea 


then to you as you gave were your answers on Page 38. 
Q "Then from your experience, Mr. Coakley, in this 


that it is dancerous 


Ffoxrty-eighth year an ~ correct in a 
to work around any wench) ;where there micht be an operating and 


pelling cable’? 


BY BR. I EPPELPINCE ’na then your answer was: 
“I would say it was one of the hazarés of the 
Is that your answer? 

A That's right, : 

Q “Then it would be dangerous then"? 

a I would think so, even working is Gangerous. 

Q Alright, on this particular job didn't you advise 
your employces of Singleton Company, its employees to Stay away 
from the area of this truck and wench, also your answer: 

“XY always do, sir”. 

A That's right, sir. 


Q "You told Mr. Dawson this, did you not"? 


A I think I told him, the hold crowd of them$.is that. 
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CROSS PXAMINATION 
BY MR. MANOHEYs 


Q Did I understand you to Say in response to Mr. 


UNeffelfinger's question, that you aid not inspect this lead 


A WiLL you repeat that miensee 
bid { understand you to say in response to Mr. 
wer Garlicr, that you did not inspect this loaé 
at any time before the accident? 
A What would you call inspect, sir? 
Q %O look at it, to examine it, 


Well, I walked by it every day. 


Yor mean going along the whole thing? Anda checking 


A No, X did not. 

Q Now, in xesponse to a questian that I asked you ves- 
terday, didn't you tell me and the Couees and the ladies and 
gentlemen of the jury, that you discovercd that six feet of 


this load line was frayed? 
MA 


THE COURT: Haven't we already been all over this. 


What's the use in going of going all over it again, Mr. Mahoney? 
MR. MAHOUEY: It's in response to hin never - —- 
TRE COURT: .No, no, I am not going to retry this 


whole issue. 
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MAC ARTHUR HARRIS 
was called as a witness, and being duly sworn, was examined and 
testified as follows: 
DERECT EMAMCNATIGN 


BY PR. MAGEE: 


arris, would you pleuse state your full name 


and give us your address, please 


a 


A My name is MacArthur 127 Jchn Robert 
Alexandria, Virginia. 
Q Mr. Harris where are you presently employed? 
Jemes Clock Company. 
What type cf business is that? 


XZ ema steemfitter, 


Q tow long have you been in the steamfit£in 
Mr. Harris? 

A Seven years. 

Q Would you briefly tell the Court and jury what your 
backgrceund experience is and where you had your training in the 
steanfitting business? 

| A U.A. School, two nights a week for five years and 
on-the-job training. 

Q And what classification of the plumbing or stcamfitting 
industry are you now working, Mr. Harris? 

A Ean a Sanaa 


Q Would this be a journeyman steamfitter? 


mryse 


A 


Q 


William Singleton, 


Row, on December 4 were you working on the job when 


some lerge chillers waxe brought inte the Watergate te be instal 
o & o 


A 


Q 


Yes, I was. 


And now how many chillers, ££ you re¢ollect, were belong 


installed in Doceiwber 1964? 


A 


Q 


Three. 


Were you working in December when the chillers were 


actually delivered to the job site? 


A 


Q 


Yes, I was. 


Who delivered the chillers to the 


Singleton Company do it or someone else? 


A 
Q 


A 


Q 


iI think another contractor did it, 
Another contractor, What type of contractor were th 
Transporting heavy equipment, 


shat business were they engaged in, wuld you call this 


rigging business? 


A 


Q 


Yes. 


How did they actually unlozd these chillers into the 


basement area? How was that done? 


A 


With a crane dropped it through into the basement, 
Were openings in the basement there at the time? 
Yes, the opening was in the basement. 


Do you xecall what stage of construction, how many 
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Q 
to move them over the floor? 


A 


Q Vex iS & Chis equipment up for moving 


pexrposes? 
this Singl.cton Company's property? Did you folks 
or the riggers? 
I think the riggexs brought it there. 
Now, was this truck in this buliding and did it stay 
there or did it move cut each Gey during the rigging operations? 


we 


A They leaded up about 3:30 and Left evesy day. 
would you start working in the morning on 
this job? 
A LT usuaily start ebout quarter to 8:00. 
4G) 


Q When they left every day did they take this rigging 


équipment with them and bring it back the next day? 


Q By"they" I am referring to the rigging company. 
Transport, you called them? 

A Right; who the truck belongs to, right. 

Q Now, at any time during -the depositing or lifting these 
chillers into the building, who did this operation? Did you 


folks do it  “%ingleton ox was it done by riggers? 
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re heiping position the rollers, is chat correct? 


/ 8g jacking tese rullers up, did you folks 

help in the 

4 

Q Did’ you sce any other emphe ccs of Singleton evex put 
up this wives sn tbhe tclgginr & was used on the days you were 
there? 

A No, I think we was told what to do. 

Q Did Mr. Coakley engage in any of the rigging, that 
setting up the operation or was it fone by the riggers? 

A to onever seen him, 

Q You never saw Mr. Coakley ever doing any riggi 

A No, 

Q Did you ever see any other men you work with from 
Singicton actually deing the rigging? 

A No, 

Q Now, on December 15, 1964, the date of the accident, 
were you there when an accident occurred, Mr. Harris? 

A Yes, I was. 


Q 4nd this accident occurred in the morning. Can you 


tell us the approximate time, was it early in the morning or do 


you remember? 
A I wasn't there too long before that happened. 


working in this area of the bullding all the 
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Rho Gperated that winch? Was it a Singleton man or 


ene ef your ran in the truck? 


FC OWSEG GN2 Or two other men there aiso Curing 


ce your best reeellection who were 


the names of any of these rigsers 


BY MR, MAGEE: 

Q Do you know Mr. Russel Dawson who sits here a 
table with me, Mr. Harris? 

4 Yes, I do. 

Q Had you met him during your Steamfitting work? 

A Yes, I have. f only knew him by the name "Babyface" 
until today, } 

Q But you do know him as "Babyface" being Mr. Dawson? 


A Right. 


Q You worked with him before on other steamfitting 


Operations prior to the Watergate job? 


A Yes, Ihave. I worked with him in Springfield, Virginia 


Q Now, was Me. Dawson working Quring these days when 


’ 
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Q 


man Or was Or one of the 


the sledge hamner, ¢ ou recall who it was? 


A Y think it ingleton men, 


erry 


then what di 


f£ think they st liing on the chiller, 


Who would do Singleton or the riggors? 


Thep wheat happened? 


the way the skates and things was squeckir 


And I 


e¥. 8 
CLE LNA 


someone said, "Everybody stand back," you know; then a short time 


later there was a crush, you know, Like, and then I seen Mr, 
Dawson stumbling forward, 


Q 


when you saw him after this eresh stumble and fal117 


Now, how far away from the rigging truck was- Mr, Dawson 
A i guess about ten feet, 

About ten feet? 

Uh huh. | 

Which way did he fall, backwards or what direction? 
le fell away from the truck, 

Would that be toward the wall? 

Yes. 


Q With respect to the wall which 


would have been to the 


left of the truck 
y 


assuming the truck was in this CGirection 


(indicating on drawing) how near to the. wall was Mr. Daywsen when 
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Did you sce anything in Mr. Dawson's areca? 
That was the piece of wooed, 
What was the condition, describe the picee of wood and 


the condition in which you csw it at that time, Mr. 


4 Weli, Le was @ picce af wooed about that 


Q Would you estimate that to be about tuo 


2 - 


You put your hands out this fax (indicating 
A I didn't maasure it but I would guess. 
of it in terms of inches, 2 x 4 or 3 x 4? 


I Gon't remember. 


What was the condition of each end of this piece cf 


One of theands was broken. 

You cbserved this at the time? 

Yes, at the time 

This was in Mc. Dawson's area, is this correct? 

Ie wasn't laying too far from him, 

Then what did -you and Mr. Coakley do when you came 
back where Mr. Dawson was on the ground? 

A When I came back I think there was’ two more feliows 

sanding around and they Lifted his head up and put it on a block 
of wood. 


N) Viow long did you stay in that rter the accident? 


Q What are the require ments, physical requi 
steamfitter in your industry? 
A You anced both your hards, acs; you carry a lot 


ipe, carry a lot of heavy cauiprent Like valves and s 
> Pi 
Could = person whe has 


I haven't seen any. 
ok 
- CROSS EXAMINATION 


BY MR. MUIOREY: 


Q Mr. Harris, you testified you cama on that part of the 


job where they were moving chillors,when they first started to 
move them or did you come sometimes latex? 

A No, I was there when they first put them in. 

Q First brotht them in? , 

A Yes, 

Q Now, the Contractors Transport Company brought the 
chillers to the job site did they not? 

A On trucks, yes. 

Q This company who lewered the chillers into place, the 

Contractors Transport, they lowered it Dy means of a crane down 


into the basement? 


A Right. 
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no& negligent, that they were not negligent. That eompany 
contending through the attorneys they were not negligent. 
“se ook ok 
Any argument ebour that ete 


ve 


MA, MAGEE: 2 Yous Heanor. think Your Honor 


8. T£ youkcep those things in your 


4 


-d vight, gentlemen, we will 
Piaintiffs' proposed instructions. | 
Your Honor, I think I mentioned to Your 
ter to take up at the conciusion 
of the evidence which is on the cross claim. I would like to 
make a motion now for a directed verdict on the cross clain. 
If Your Honor would hear that first? 
THE COURT: AL right. 
MR. HMANOREY: The evidence has shown, if Your Honor 
piease, that the —- 
MR. GREGG: If I may say this before we get involved 
in this, and £ told this to Mr. Mahoney, I was under the im- 
pression the cross claims between defendents were to be heard 
by the Court following the jury verdict; therefore, a motion of 
this type would be unappropriete, 


G 


hat is what I thought. 
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BR, MAHONEY: I theught et the beginning a& the case 


to submit the question of negligence to the jury and 


then Your Honor would ~- | 


THE COURT: --submit the question of negligence against 
vhom? 
MANONEY: 4 Singleton, 
SC my understa Zz. I thought 


giigence, any eee. 


Wasn't that your understanding? 
| 


GREGG: Yes, sir. 
So it wouldn't confuse the issue. 


MAHOUSY: LI was reforring to the Nertelio 


which wes the case relied on by Murray. 


if the jury finds the St tort feasor is 


exedited by fifty percent. So urray took 


rational. 
THE COURT: That was sot my understanding. I don't 


know about counsel. He just stated it was not his. 
MR. MAHONEY: My understanding was at the beginning 


that Singieton would be identified as the employer and that the 


question of its negligence wovld be determined. The jury would 


only find whether or not Singleton was negligent aa nothing 
| ross 
to do with the cross claim, The legal effect of the/claim is 


whether S0% Martello credit would apply would depend upon the 


That is what I thought. 


260 


Lets hear from Me. Magee. What was your 


R. MAGEB: Your Honor, if he Is putting it on that 
basis then I submwtt that Lf sNews is no negligence to hoid in 


8S to hold Sincicton. 


The question is 
out? Hy impression was t vould decida the question of negils 
and everythise after th: jury verdict in this case, whether 
there is any evidence aSainst Singleton, and if so whether 
contributed to this accident. Then I'¢ decide how much to reduce 
the verdict by if it is in favor of the plaintifs, of course, or 

‘ 


anything connected w ith that cross Claiia. Thet wes the vory 


urpose of t aking it avey from the jury. 
p P <> J 


MAGEE: Cross claim, Your Honor, but not contri. 


butory negligence, 
Counsel for t he defendant can argue 

wasn't our fault, it was Singleton's fauit. 

WR. MAGEE: e8, sir; and {I understood Your Honor would 
rule as a matter of law what these facts —. 

THE COURT: 

MR, HAGEE: No, no, after the jury verdict, 

THRE COURT; My understanding ig I would take care of 
it after the jury verdict, 


MR. MAGEE: That is the way I understood it. 


way I understood-it, the three 


of us understand it, 2 wait till the 
find out w hat it is, 


ER. MAGEE: 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,533 
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CONTRACTORS TRANSPORT CORPORATION, 
Appellan t, 


Vv. 


WILLIAM H. SINGLETON COMPANY, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA — 


APPELLANT'S BRIEF 


STATEMENT OF ISSUES PRESENTED FOR REVIEW* 


In the opinion of the appellant there are two inter-related i issues 
in this appeal and they are whether Contractors was erroneously 


*This case has not previously been before this court. 


denied a jury trial on its cross-claim against Singleton and, if so, 

whether a jr y, based upon the evidence presented, could find that 
Singleton was negligent and, as such, would have been jointly liable 
with Contractors to plaintiff for damages except for the bar of the 
D.C. Workmen’s Compensation Act. 


STATEMENT OF THE CASE 


For the purposes of this brief the parties will be referred to as 
follows: Plaintiff below, and appellee Russell Dawson as Dawson. 
Defendant and third-party plaintiff below and appellant Contractors 
Transport Corporation as Contractors and third-party defendant 
below and appellee W. H. Singleton Company, as Singleton. 


Dawson, joined by his wife, filed suit below against Contractors 
and Magazine Brothers Construction Company (not a party to this 
appeal) alleging injuries and damages arising out of a job-connected 
accident on December 15, 1964, during the construction of the 
Watergate Apartments. (J.A. 8). A third-party complaint was 
filed by Magazine Brothers Construction Company against Singleton, 
plaintiff's employer seeking indemnification of any sums rendered in 
favor of plaintiff against it. (J.A. 15). 


Thereafter Contractors filed a cross-claim against Singleton seek- 
ing application \of the Murray! credit contending that Singleton, as 
Dawson’s employer, would also be liable to him except for the bar 
of the D.C. Workmen’s Compensation Act. (J.A. 27). Dawson applied 
for and received compensation benefits which totalled approximately 
$23,000 at the time of trial. (J.A. 21 1). 


1 Murray vs. United States, 132 US. App. D.C. 91, 95, 405 F.2d 1361, 
1365 (1968). 
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This case came on for trial before Judge Sirica sitting with the 
jury and after the conclusion of all the evidence, the Court directed 
a verdict in favor of Magazine Brothers Construction Company. 
Dawson’s case against Contractors was submitted to the jury which 
culminated in verdicts in favor of Dawson for $100,000 and for his 
wife for $10,000. (J.A. 219). A 


The judgment in favor of plaintiff Vada Dawson was paid and sat- 
isfied. (J.A. ). And, one-half the judgment in favor of Dawson 
or $50,000 has now been paid and satisfied in accordance with 
Murray supra (J.A. 262) as the singular issue before this Court is 
whether Contractors was entitled to a jury trial on its cross-claim to 
determine if Singleton was also negligent. If so, the Court would then 
apply a 50% credit to Dawson’s judgment. 


The Court below, contrary to an understanding made at the out- 
set of the trial withdrew the issue of Singleton’s negligence from the 
jury and decided that issue as a non-jury matter following the jury 
verdict. The Court denied Contractors cross-claim and then entered 
findings of fact and conclusions of law in favor of Dawson and Sin- 
gleton (J.A. 46-7). An appeal was noted by Contractors from 
the judgment in favor of Dawson against it and also from the 
judgment in favor of Singleton on the cross-claim. However, 
Contractors does not challenge Dawson’s verdict and judgment ex- 
cept insofar as it is affected by its cross-claim against Singleton. 


With respect to the first point raised on appeal, jury trial was 
demanded by plaintiffs and defendant Magazine and the case was 
docketed as a jury case. (J.A. 1, 13, 23). 


| 
On the morning of the first day of the trial, the procedure for 
the handling of the various claims was discussed out of the presence 
of the jury, and it was agreed then that the jury would consider the 
issues of negligence of the three parties, namely Magazine, Contrac- 


tors and Singleton. The Court would later decide the cross-claim 
based on the jury’s findings (J.A. 49): 


“The Court: As I see it, the only thing to be sub- 
mitted to the jury, if the case gets to the jury, is a 
case against Contractors Transport Corporation, Maga- 
zine Brothers Construction Corporation and the third- 
party defendant Singleton Company now known as 


Limbach Company. Those are the only three cases 
submitted to the jury.” 


The Court restates its position after further colloquoy among 


counsel (J.A. 50) and again in (J.A. 51). And later in the trial in 
a discussion with counsel: (J.A. 212) 


“The Court: Let me ask you this. If the jury could 
find * * * that this accident was caused solely by negli- 
gence of the remaining defendant, Transport, or they 
could find, I suppose, it was caused Jointly by the 
negligence of Transport and Singleton? * * *” (Em- 
phasis supplied.) 


However, when the evidence concluded, the following discus- 
sion out of the presence of the jury, took place: 


[J.A. 258-261] 


EXCERPT FROM PROCEEDINGS OF 
Monday, February 16, 1960 


Afternoon Session - 3:25 p.m. 


. THE COURT: All right, gentlemen, we will 
first discuss Plaintiffs’ proposed instructions. 

MR. MAHONEY: Your Honor, I think I men- 
tioned to Your Honor before that I had a matter to 
take up at the conclusion of the evidence which is on 
the cross claim. I would like to make a motidn now 

-for a directed verdict on the cross claim. If Your 
Honor would hear that first? 

THE COURT: All right. 

MR. MAHONEY: The evidence has shown, if Your 
Honor please, that the— 

MR. GREGG: If I may say this before we get in- 
volved in this, and I told this to Mr. Mahoney, I was 
under the impression the cross claims between defend- 
ants were to be heard by the Court following the jury 
verdict; therefore, a motion of this type would be un- 
appropriate. | 

THE COURT: That is what I thought. 

MR. MAHONEY: I thought at the beginning of 
the case we were to submit the question of negligence 
to the jury and then Your Honor would— 

THE COURT: —-submit the question of negligence 
against whom? 

MR. MAHONEY: Against Singleton. 

THE COURT: That wasn’t my understanding. I 
thought I was to decide the whole thing—negligence, 
any contribution, if anything. Wasn’t that your un- 
derstanding? 

MR. GREGG: Yes, sir. 

THE COURT: So it wouldn’t confuse the issue. 

MR. MAHONEY: I was referring to the Martello 
vs Hawley case which was the case relied on by Mur- 
ray. 


If the jury finds the settling tort feasor is negligent 
then the judgment is credited by fifty percent. So 
Murray took that rational. 

THE COURT: That was not my understanding. 

I don’t know about counsel. He just stated it was 
not his. 

MR. MAHONEY: My understanding was at the 
beginning that Singleton would be identified as the 
employer and that the question of its negligence 
would be determined. The jury would only find 
whether or not Singleton was negligent and nothing 
to do with the cross claim. The legal effect of the 
cross claim is whether 50% Martello credit would 
apply would depend upon the jury’s finding. That 
is what I thought. 

THE,COURT: Lets hear from Mr. Magee. What 
was your understanding? 

MR. MAGEE: Your Honor, if he is putting it on 
that basis then I submit that if there is no negligence 
to hold in Magazine it is less to hold Singleton. 

THE COURT: That is not the question for the 
Court. The question is what was the understanding 
when we first started out? My impression was | 
would decide the question of negligence and every- 
thing after the jury verdict in this case, whether or 
not there is any evidence against Singleton, and if so 
whether it contributed to this accident. Then I'd de- 
cide how much to reduce the verdict by if it is in 
favor of the plaintiff, of course, or anything con- 
nected with that cross claim. That was the very pur- 
pose of taking it away from the jury. 

MR. MAGEE: Cross claim, Your Honor, but not 
contributory negligence. 

THE COURT: Counsel for the defendant can 
argue it wasn’t our fault, it was Singleton’s fault. 

MR. MAGEE: Yes, sir; and I understood Your 
Honor would rule as a matter of law what these 
facts— 
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THE COURT: Not at this time. 

MR. MAGEE: No, no, after the jury verdict. 

THE COURT: My understanding is I would take 
care of it after the jury verdict. 

MR. MAGEE: That is the way I ee it. 

THE COURT: That’s the way I understood it, the 
three of us understand it, and we will wait till the 
jury verdict and find out what it is. 

MR. MAGEE: Yes, sir. 

THE COURT: Lets discuss plaintiffs’ instructions. 
Some of these are standard instructions and will be 
covered in substance in my instructions anyway. (Dis- 
cussion of instructions not transcribed.) 


Again, at the conclusion of all the evidence, over the objection 
of counsel, the Court ruled that it would determine the question 
Singleton’s negligence. (J.A. 212A). Further objection was made 
before the jury retired. (J.A. 218). Then in its snag of fact the 
Court states: (J.A. 46) 


“At the commencement of the trial and ee the 
opening statement of counsel for the plaintiffs and 
the introduction of any evidence, counsel for all par- 
ties agreed and stipulated in open Court that the 
Third Party Complaint filed by Magazine against the 
third party defendant, William H. Singleton Co. (here- 
inafter referred to as Singleton) and the Cross Claim 
of the defendant and third party plaintiff Contractors 
against Singleton would be decided by the Court 
without a jury after the conclusion of all the evidence 
and the return of the verdicts of the jury involving 
the plaintiffs’ claims against the defendants, Magazine 
and Contractors.” 


With respect to the issue of Singleton’s negligence, the evidence 
disclosed that Washington Gas Light Company had entered into a 
contract with the Singleton Company for the installation of the air 
conditioning and heating equipment in this project: The Washing- 


ton Gas Light Company had leased the basement area for a term of 
99 years. Three days before the occurence of the accident, 
Contractors in accordance with agreement with Singleton, de- 
livered to the job site three refrigeration machines and lowered them 
into the basement for the final installation. (J.A. 43). After the 
machines were lowered, Contractors then retained two men on the 
job, Lee R. Ward and his brother, Leonard Ward, to assist Singleton 
in the final positioning of the machines. The morning of the third 
day when the last of the three chillers was being moved into place 
with two Contractors employees and five to eight Singleton em- 
ployees (J.A. 229, 230) engaged in this operation, a choker which was 
connected to a cable, which in turn was attached to the refrigera- 
tion machine, broke causing the cable to snap back and strike a 
wooden stake on the body of a winch truck. Asa result, the stake 
was torn off the truck and struck Dawson who was walking close by. 
(J.A. 190, 80) 


The first witness called in plaintiff's case was John R. Wiseman 


a D.C. Safety Inspector, who arrived at the scene about an hour 
after the accident occurred. (J.A. 56) His investigation disclosed 
that there was no padding around the bar of the truck on which the 
choker had been placed to prevent it from being cut. (J.A. 76) 
Then there was no barricades or wooden type horses around the 
area in which the cable was pulling the refrigeration machine. (J.A. 
79, 80). Moreover, the column around which the cable was placed 
did not contain any bagging and the clamps on the columns were 
improperly installed. (J.A. 73, 78, 80). Several specific safety regula- 
tions with respect to rigging operations were then offered through this 
witness as applicable to this job. (J.A. 84, 85). In addition, one com- 
plete lay of the load cable was missing, according to this witness, re- 
ducing its pulling capacity. (J.A. 72). 


When Mr. Wiseman was returned to the stand as a rebuttal wit- 
ness, he testified that the size of the cable, namely half inch, was in- 


sufficient for the dead weight load. According to his calculations, 
an inch and 3/4 cable should have been used. (J.A. 207). 


William L. Coakley, foreman for Singleton, testified that on the 
morning of the accident he had four men working under him [he 
stated there were eight men in his deposition (J.A. 224, 230); that his 
men were moving the chillers into place (J.A. 229); and ‘that Con- 
tractors foreman was under his supervision (J.A. 231) but Contractors 
men did all the rigging. (J.A. 224) No inspection of the rigging was 
made by him on the moming of the accident (J.A. 240). However, the 
admits that the day before the accident he burned off about six feet 
of frayed cable from the line (J.A. 232). 


In direct conflict to Mr. Coakley’s testimony, Lee Ward, Con- 
tractor’s foreman, testified the rigging on the morning of the acci- 
dent was done by Singleton employees. (J.A. 117). 


There was additional liability testimony from other! witnesses 
including Dawson contained in the transcript of proceedings below 
and filed herein but, it is felt that this testimony is merely cumula- 
tive on the disputed factual issues and unnecessary to further sup- 
port the points raised in this appeal. 


SUMMARY OF ARGUMENT 


At the outset counsel for Contractors informed the! Court that 
he wanted the issue of Singleton’s negligence, alleged in its cross- 
claim, tried by the jury. A jury trial was demanded by Dawson and 
defendant Magazine and the case was docketed as a jury case. But 
through an apparent misunderstanding as to what the earlier agree- 
ment in this respect was, the Court, over objection, withdrew this 
issue of Singleton’s negligence from the jury and then decided the 
case adversely to Contractors. 
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Dawson applied for and accepted compensation benefits for in- 
juries sustained in the accident in question. It was contended by 
Contractors that Singleton, Dawson’s employer, was negligent and 
would have been liable to plaintiff except for the bar of the D.C. 
Workmen’s Compensation Act. Hence, Contractors should not be 
compelled to pay the full damages but rather one-half if the jury had 
found that Singleton was a co-tortfeasor. This issue, well supported 
by the evidence, was properly one for jury determination and the 
Court erred in deciding it as a non-jury matter. 


ARGUMENT 


1. THE COURT ERRED IN WITHDRAWING THE ISSUE OF 
SINGLETON’S NEGLIGENCE FROM THE JURY. 


Although the cross-claim in question did not set forth a jury 
demand, the original complaint filed by Russell and Vada Dawson 
inclu:ied a demand for a jury trial on all issues (J.A. 8, 13). Defend- 
and magazine also noted a jury demand. (J.A. 23). Such jury de- 
mand embraces all factual issues which go to the merits of the ac- 
tion by Dawson against the defendants Contractors and Magazine. 
47 Am Jur 2d Jury § 15, n. 10, 11. And, as stated in 5 Moore’s 
Federal Practice, pp. 343-44, § 38.45 (2d ed. 1964): 

“In other words if a timely and proper demand for 
jury is made all other parties in the action who are 
affected by the demand may rely thereon and need 
not make a jury demand for issues embraced therein.” 
[Quoted in Collins vs. Government of Virgin Islands, 
366 F.2d 279, 284 (3rd Cir. 1966). 
Also in 2B Barron & Holtzoff, Federal Practice & Procedure, § 877 
at 49 (Wright ed. 1961) appears the following: 


“Where a timely and proper demand for a jury is made 
by one party, all of the parties to the action who are 
interested in the issues as to which jury trial has been 
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demanded may rely thereon and need not make an 
additional demand of their own.” 


And again in Collins supra the Court states at p. 285: 


“Additional support for the proposition that Govern- 
ment is entitled to rely on the demand by its co- 
defendant for a jury is found in Rule 39(a), Federal 
Rules of Civil Procedure, which provides in part that 
‘[w]hen trial by jury has been demanded as provided 
in Rule 38, the action shall be designated upon the 
docket as a jury action.’ Since an initial demand for 
a jury will cause the designated issues to be docketed 
for jury action, it becomes superfluous for another 
party to make a similar demand, and hence such a 
party should be allowed to rely on the initial de- 
mand.” 


Il. THE ISSUE OF SINGLETON’S NEGLIGENCE WAS 
PROPERLY ONE FOR JURY DETERMINATION A 
| 
This Court in Martello v. Hawley, 112 U.S. App. D.C. 129, 300 
F.2d 721 (1962) which announced the rule of contribution among 
joint tort-feasors in the District of Columbia and the BES to 
Murray supra states on p. 724, 300 F.2d: 


“Accordingly, we now hold in the factual circhm- 
stances of this case that when settlement is made with 
one joint tort-feasor and later a verdict is obtained 
against the other, and the jury finds that the settling 
tort-feasor should contribute, then the verdict should 
be credited with one-half its total amount and the de- 
fendant tort-feasor should be required to pay only 
the remaining balance, namely, one-half the oe ori- 
ginal verdict.”” (Emphasis supplied) 


And, more recently, in Jones vs. Schramm, Appeal No. 22, 102, de- 
cided March 5, 1970 this Court stated (slip opinion p. 3-4): 
“And so where the contribution defendant is brought 
into the original action as a third-party defendant, he 
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is ‘in the thick of the fray, and entitled to participate 
to the fullest extent,’ and hence he ‘is bound by the 
adjuctication of the third-party plaintiff’s liability to 
the criginal plaintiff. [citing case] 


The same considerations apply concerning the issue 
of the liability to the plaintiff of the contribution 
defendant. It is a prerequisite of contribution that 
the contribution defendant must have been originally 
liable to plaintiff. [Citing Murray, supra] Modern 
jurisprudence dictates that as many different aspects 
of a single controversy be resolved in a single court 
litigation, to the extent feasible. Where both alleged 
tortfeasors are joined as codefendants in an action 
brought by the victim, the liability to the victim of 
the second tortfeasor, from whom contribution is 
sought, is not properly assigned to the non-jury do- 
main of the equity court as finder of fact. If the jury 
determines on the facts that the second alleged tort- 
feasor was not negligent, that codefendant has been 
authoritatively adjudged not a tortfeasor and is not 
liable in contribution.” [Emphasis supplied] 


Ill. THE MURRAY RULE AS APPLIED TO THE FACTS HEREIN. 


In Murray, Circuit Judge Leventhal speaking for the Court 
stated at page 1365, 405 F.2d: 


“{11, 12] Any inequity residing in the denial of 
contribution against the employer is mitigated if not 
eliminated by our rule in Martello v. Hawley, 112 
U.S. App. D.C. 129, 300 F.2d 721 (1962). Martello 
holds that where one joint tortfeasor causing injury 
compromises the claim, the other tort-feasor, though 
unable to obtain contribution because the settling 
tortfeasor had ‘bought his peace,’ is nonetheless pro- 
tected by having his tort judgment reduced by one- 
half, on the theory that one-half of the claim was 
sold by the victim when he executed the settlement. 
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In our situation if the building owner is held liable 
the damages payable should be limited to one-half 
of the amount of damages sustained by plaintiff, as- 
suming the facts would have entitled the owner to 
contribution from the employer if the statute had not 
interposed a bar. A tortfeasor jointly responsible 
with an employer is not compelled to pay the total 
common law damages. The common law recovery of 
the injured employee is thus reduced in consequence 
of the employee’s compensation act, but that act gave 
him assurance of compensation even in the absence 
of fault.” (Emphasis supplied) 


On February 20, 1970, in the trial of the main action, the jury 
returned a verdict in favor of both plaintiffs against defendant Con- 
tractors Transport Corp. as follows: 


For Plaintiff Russell Dawson - $100,000 
ve ” Vada Dawson -_ 10,000. 


The verdict in favor of plaintiff Vada Dawson is, of ;course, un- 
affected by the Murray principle as the only employee involved sub- 
ject to the provisions of the Workmen’s Compensation Act? is the 
male plaintiff, Russell Dawson. In this respect the evidence dis- 
closed that Dawson applied for and accepted compensation benefits 
totaling approximately $23,000 for the injuries sustained. G.A. 211). 
Hence, under Murray if negligence is shown on the part of Dawson’s 
employer Singleton who could have been sued for common law dam- 
ages except for the bar of the Workmen’s Compensation Act, the 
judgment in favor of Dawson is subject to a 50 percent credit; and, 
of course, the negligence of the employer would bar the Tight of its 


2D. C. Code § 36-501 (1967) applies the Longshoremen’s und Harbor 
Worker’s Compensation Act [33 U.S.C. § 905 (1946)] to employees in the Dis- 
trict of Columbia. 
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compensation insurance carrier to recoup its subrogated interest.3 
On the other hand, if the employer is not shown to be negligent 
then there is a compensation lien on the judgment as indicated 
below: 


With the Murray Credit Without the Murray Credit 


Amount of Judgment -$100,000 Amount of Judgment - $100,000 
Less 50% Credit -__ 50,000 Less Compensation 
$ 50,000 Lien - 23,000 
Plus Compensation Net Recovery $ 77,000 
Benefits - 23,000 


Net Recovery -$ 73,000 


Practically speaking then, as regards Dawson, there is a net dif- 
ference of only $4,000 and the real question becomes whether the 
compensation carrier for Singleton on the evidence is entitled to 
recover its subrogated interest, namely, $23,000. The answer to this 
question depends on whether the Singleton is shown to be a joint 
tortfeasor with Contractors Transport Corp. 


IV. THE JURY COULD HAVE FOUND THAT SINGLETON 
WAS A JOINT TORT FEASOR AND WOULD HAVE BEEN 
SUABLE FOR COMMON LAW DAMAGES EXCEPT FOR 
THE BAR OF THE WORKMEN’S COMPENSATION ACT. 


The evidence disclosed that Singleton entered into an agree- 
ment with Washington Gas Light Company on November 12, 1964 
by the terms of which it agreed to purchase and install, among other 
things, refrigeration machines on the leased premises of the Water- 
gate Project (J.A. 178) (page 1 of construction agreement - Exhibit 
No. 9). Among the other terms of its contract, Singleton agreed 
further that it would establish and maintain at the job site an ade- 
quate organization and staff to give proper job site supervision to 


333 US.C. 933. 


15 | 


the work (page 3 of contract). (J.A. 184) Singleton agreed further 
that it would keep on the job during the progress of the work a 
competent superintendent and that it “shall conduct its operation 
in a manner compatible with the Owner’s Agent’s safety regulations 
and employee practices pertaining to the locality of the work” (J.A. 
188) (construction agreement - Exhibit 10 - page GC-4). Under the 
protection clause of the aforesaid agreement, it agreed 'to take all 
the necessary precautions for the safety of personnel as required by 
laws, codes and applicable regulations. ‘This shall include without 
limitation the erection of necessary safeguards and posting of warn- 
ing signs against hazards” GC-4. (J.A. 189) 


Therefore, with respect to the B-4 level of this project Single- 
ton became, in effect, the general contractor for Washington Gas 
Light Company and it in tum hired Contractors to assist it in the 
completion of a part of its contract, i.e., the installation of the three 
chillers. The evidence disclosed clearly that this was a joint opera- 
tion; that both Singleton and Contractors’ employees were jointly 
engaged in the moving and rigging operation. During the testimony 
of William Coakley, the foreman for Singleton, it was devel- 
oped that Mr. Ward, the foreman for Constractors, worked un- 
der his (Mr. Coakley’s) supervision. (J.A. 231). This supervision, 
of course, was required by the contract hereinbefore discussed. 
Hence, Coakley or someone acting in his place, was required to su- 
pervise and inspect the rigging to see that it complied with all the 
safety laws and regulations. This was not done. (J.A. 240) 


In Goss Printing Press Co. v. Mayhew, 110 U.S. App. D.C. 393, 
293 F.2d 870, (1961) the question before the Court was whether 
under a contract of sale Goss Printing Co. had an obligation to su- 
pervise the installation of handrails around the area of the printing 
press and see to it that they were properly installed or whether such 
supervision was limited to the operating machinery only. The plain- 
tiffs were injured when they leaned against a handrail and it col- 
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lapsed. The installer of the rail, Centre-Ammon Company was 
clearly guilty of negligence but the Court in affirming the judgment 
below also found that Goss had undertook in its contract to super- 
vise the installation of the handrails and therefore, it was also negli- 
gent. 


Singleton had a duty to place barricades around the area of the 
load line which id did not do. (J.A. 79, 80) It hada duty to warn its 
employee Dawson to keep away from the direction of the pull of 
the gateblock, which it did not do, as a result of which he was in 
the danger area and was injured. (J.A. 227, 189) 


Furthermore, the jury could have found that the job involved 
a hazardous type of operation thereby creating a non-delegable duty 
in Singleton to see that the necessary precautions were taken to pre- 
vent injury to others including its employees. Watford vs. Evening 
Star Newspaper Company, 93 U.S. App. D.C. 260, 211 F.2d 31, 35- 
36 (1954); 41 Am Jur 2d § 40 p. 802. Again, the jury could well 
have found that Singleton failed to provide its employee with a rea- 


sonatly safe place to work as required by the Code.4 


Nor should Contractors assertion that it was erroneously denied 
a jury trial be defeated by the argument that there was no evidence 
of negligence on the part of Singleton and therefore a directed ver- 
dict would have been rendered making the issue moot. The record 
belies this contention but, again, the same point was urged in Ro- 
denbur vs. Kaufmann, 115 U.S. App. D.C. 360, 320 F.2d 679 (1963) 
in which one of the issues on appeal was whether the lower court 
was correct in striking the jury demand in plaintiff's complaint based 
upon an alleged agreement plaintiff had in a lease with the appellee 
landlord. The Court stated at p. 683, 320 F.2d: 


“But under the long established rule governing the di- 
rection of a verdict, the appellant must be accorded 


4§ 36 D.C. Code 438(a) 1967 Ed. 
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every favorable intendment fairly to be derived from — 
the evidence and legitimate inferences reasonably to 
be deduced therefrom (citing cases). Thus, tested in 
the light of the applicable law as discussed, and be- 
cause of the mentioned deficiencies in the findings 
[of facts] * * * the record does not justify our say- 
ing that judgment for the appellee was correctly en- 
tered. 


o* * * 


We have not had occasion to consider the extent to 
which a contract [citing cases] to waive so important | 
a right should be given effect. [citing cases] Courts | 
will ‘indulge every reasonable presumption against 
waiver’ [citing cases] of a jury trial” 


CONCLUSION 


As heretofore stated, the judgment in favor of Vada Dawson _ 
has been paid and satisfied and one-half the judgment in favor of 
Dawson has been satisfied harmoniously with Murray and Martello. 


Therefore, it is submitted that as Contractors was entitled to a 
jury trial on the factual issue framed in its cross-claim against Sin- 
gleton and the Court below denied this right and, furthermore as the 
testimony below clearly shows that a jury could have found negli- 
gence on the part of Singleton, the judgment of the Court below on 
the cross-claim against Singleton should be reversed and remanded 
for a new trial, limited only, however, to the issue of Singleton’s 
negligence. Should the jury find Singleton to be without fault, the 
verdict will stand and the compensation carrier will be reimbursed 
the sums paid to Dawson. On the other hand, if the jury should 
find that Singleton was negligent, then the Court should enter the 


credit in accordance with the holding in Murray which would thereby 
defeat the subrogation rights of Singleton’s compensation carrier and 
Dawson would accordingly retain the aforementioned benefits paid. 


Respectfully submitted, 
Charles E. Pledger Jr. 
John F. Mahoney, Jr. 
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Appellee states that the only issue involved in this appeal 
is whether there was substantial evidence to support the 
Findings of Fact, Conclusions of Law and the Judgment of 
the court below dismissing appellant’s Cross-Claim against 
appellee, William H. Singleton Company. 


“This case has not been previously before this Court 
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COUNTER STATEMENT OF THE CASE 


Appellee, Russell L. Dawson (hereinafter referred to as 
Dawson) joined in by his wife, Vada Dawson, filed a Com- 
plaint against the rigging contractor appellant, Contractors 
Transport Corporation,’ and Magazine Bros. Construction 
Corp. seeking damages for permanent personal injuries for 
Dawson in the sum of $600,000 and damages for loss of 
services, society, love, affection and consortium on behalf 
of Mrs. Dawson in the sum of $100,000. (App. 8)? The 
court below directed a verdict in favor of Magazine Bros. 
Construction Corp. and no appeal has been taken from the 
judgment on the directed verdict. The Complaint alleged 
Dawson, while working at the Watergate Project as a steam- 
fitter and business invitee, was violently struck and perm- 
anently injured by a defective cable and other flying debris, 
caused by appellant’s negligent installation and operation 
of rigging equipment in its moving and installing of heavy 
equipment, namely, a 44 ton Chiller, at the Watergate Pro- 
ject. The Complaint alleged that the negligent installation 
and operation of the equipment involved in moving this 
heavy chiller of appellant the rigging contractor caused a 
cable to suddenly break with great force and violence. As 
a result a cable snapping like a bow string severed a four 
by four stake on appellant’s truck, which stake was hurled 
through the air, struck Dawson and caused him painful and 
permanent injuries. The injuries alleged and proven at the 
trial included fractures and contusions about the body, 
compound fracture of the right arm and elbow and perm- 
anent loss of function of his right arm, shoulder and elbow, 
injuries to the cervical region of the neck, including hypal- 
gesia and hypesthesia, injuries to the back and the nervous 
system, including nerve root injuries, all of which required 
extensive hospitalization and a series of operations. These 
injuries were still under treatment at the time of trial and 


‘Sometimes hereinafter referred to as Contractors. 


2 App. refers to Appellant’s Appendix. 
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would require further medical care, hospitalization and 
nursing in the future for the remainder of Dawson’s life. 
These injuries permanently disabled Dawson from perform- 
ing his occupation as a steamfitter, caused loss of earnings 
in the past and loss of earnings for the remainder of his 
natural life (App. 9-11). 


Defendant, Magazine Bros. Construction Corp.,? filed 
several Amended Third Party Complaints alleging that the 
third party defendant, appellee, William H. Singleton Com- 
pany, (hereinafter referred to as Singleton), was negligent 
or contributorily negligent (App. 13-26). 


Appellant filed a Cross-Claim against the third party 
defendant Singleton alleging that its negligence caused the 
accident and except for the bar of the Workmen’s Com- 
pensation Act, Singleton would be liable for damages to 
Dawson and prayed for a fifty percent contribution (App. 
27). Appellant did not demand a jury trial on the Cross- 
Claim against Singleton (App. 27). 


In discussions in chambers prior to trial, at the opening 
of the trial and during the trial, counsel for Dawson, appel- 
lant and Singleton all agreed that the Cross-Claim of appel- 
lant against Singleton would be tried and decided by the 
Court after the return of the jury’s verdict (App. 46, 49, 
50, 212, 258-261). 


Thus, after all the evidence had been submitted and the 
court was discussing proposed instructions to the jury, 
counsel for appellant made a motion for a directed verdict 
on the Cross-Claim. Counsel for Singleton pointed out that 
the agreement among the parties was that the Cross-Claim 
would “‘be heard by the Court following the jury’s verdict; 
therefore a motion of this type would be unappropriate.” 
After discussions between the court and the three remain- 
ing counsel, the court agreed, stating that the ultimate ques- 
tion of negligence against Singleton, and any contribution, 
if any, were to be decided by the court after the jury’s 


3Hereinafter referred to as Magazine. 
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verdict, with the right in counsel for appellant to argue to 
the jury that the accident was not caused by any fault of 
appellant and that Singleton’s fault caused the accident. 
(App. 258-261) The court obtained the agreement of the 
three counsel remaining that the court would decide 
whether there was any negligence of Singleton. If so, the 
Court would decide whether that negligence contributed to 
the accident and how much it would reduce the verdict, 
which were the issues involved in the Cross-Claim and that 
this was the “‘very purpose of taking the Cross-Claim away 
from the jury” pursuant to the understanding with counsel 
This is clear from the record, which reads as follows (App. 
258-261): 


MR. MAHONEY: Your Honor, I think I men- 
tioned to Your Honor before that I had a matter to 
take up at the conclusion of the evidence which is 
on the cross claim. I would like to make a motion 
now for a directed verdict on the cross claim. 

* * * * * 


MR. GREGG: If I may say this before we get 
involved in this, and I told this to Mr. Mahoney, I 
was under the impression the cross claims between 
defendants were to be heard by the Court follow- 
ing the jury verdict; therefore, a motion of this type 
would be unappropriate. 

THE COURT: That is what I thought. 

MR. MAHONEY: I thought at the beginning of 
the case we were to submit the question of negli- 
gence to the jury and then Your Honor would— 

THE COURT: -—submit the question of negli- 
gence against whom? 

MR. MAHONEY: Against Singleton. 

THE COURT: That wasn’t my understanding. I 
thought | was to decide the whole thing—negligence 
any contribution, if anything. Wasn’t that your 
understanding? 

MR. GREGG: Yes, sir. 

MR. MAHONEY: I was referring to the Martello 
v. Hawley case which was the case relied on by 
Murray. 
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If the jury finds the settling tort feasor is negli- 
gent then the judgment is credited by fifty percent. 
So Murray took that rational. 

THE COURT: That was not my understanding. 


* * * * 


THE COURT: That is not the question for the 
Court. The question is what was the understanding 
when we first started out? My impression was I 
would decide the question of negligence and every- 
thing after the jury verdict in this case, whether or 
not there is any evidence against Singleton, and if 
so whether it contributed to this accident. Then 
I'd decide how much to reduce the verdict by if it 
is in favor of the plaintiff, of course, or anything 
connected with that cross claim. That was the very 
purpose of taking it away from the jury. 

MR. MAGEE: Cross claim, Your Honor, but not 
contributory negligence. 

THE COURT: Counsel for the defendant can 
argue it wasn’t our fault, it was Singleton’s fault. 

MR. MAGEE: Yes, Sir; and I understood Your 
Honor would rule as a matter of law what these 
facts— 

THE COURT: Not at this time. 

MR. MAGEE: No, no, after the jury verdict. 

THE COURT: My understanding is I would take 
care of it after the jury verdict. 

MR. MAGEE: That is the way I understood it. 

THE COURT: That’s the way I understood it, 
the three of us understand it, and we will wait till 
the jury verdict and find out what it is. (Emphasis 
added) 

Appellants’ counsel made no further contention that the 
agreement was not as stated by the court (App. 261) involv- 
ing all three counsel, that the appellant’s Cross-Claim against 
Singleton would be decided by the court after the jury’s 
verdict. 

Appellant’s counsel, pursuant to the understanding of all 
the parties, argued that Singleton was responsible for the 


6 


bringing in of the machine and its installation and was 
responsible for the accident and that its negligence caused 
the accident (Supp. Tr. of Feb. 17, 1970, pp. 1-3). Appel- 
lant argued that Singleton was negligent because under the 
Union Regulations involved the riggers (appellant bring in 
the chillers, put them down and then the steamfitters take 
over and put the equipment in its final resting place (Supp. 
Tr. p. 3). Appellant’s counsel argued that employees of 
appellant only assisted Singleton in putting the chiller in 
place and that Singleton had “nothing” to do with the 
rigging and all of the rigging was done by employees of 
Singleton (Supp. Tr. p. 6) and stated that the question was 
whether Contractor’s employees did or did not cause the 
accident. Appellant’s counsel argued that Singleton’s fore- 
man ordered Dawson into the rigging area and had the 
responsibility and duty to warn him, and that both Single- 
ton’s employees and Dawson were negligent (Supp, Tr. p. 
11). Appellant’s counsel’s final argument was that Single- 
ton’s men and steamfitters put up the rigging involved and 
put on the choker which snapped, thus arguing that the 
negligence of Singleton, including its employee, Dawson, 
caused the accident or contributed to cause the accident 
(Supp. Tr. p. 12). 


The jury found that neither Dawson’s negligence. nor 
Singleton’s negligence either caused or contributed to cause 
the accident in which Dawson suffered permanently disabl- 
ing injuries. The jury returned a verdict in favor of Dawson 
for $100,000 and a verdict for his wife for $10,000 (App. 
219). Appellant does not question the court’s instructions 
to the jury, the jury’s findings or the amounts of these ver- 
dicts. In fact, appellant admits that it paid Mrs. Dawson’s 
$10,000 verdict in full and has paid one-half of the judg- 
ment of Dawson, that is, $50,000 on account of the judg- 
ment (App. 262—Appellant’s Brief p. 3). 


After the return of the jury’s verdict, pursuant to the 
understanding of the parties, the court requested all coun- 
sel to submit their arguments in writing in regard to the 
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contentions of the parties under the Cross-Claim of appel- 
lant against Singleton. The court considered the various 
contentions of the parties concerning the Cross-Claim, 
which had been reserved by agreement of all parties for 
determination by the court after the jury’s verdict and 
entered its Findings of Fact and Conclusions of Law, 
found against appellant’s Cross-Claim and denied that claim 
(App. 45, 46-46F). 


Under these circumstances, we submit that the only issue 
before this Court is whether there was any substantial evi- 
dence to support the court’s denial of appellant’s Cross- 
Claim. The evidence supports the Findings of Fact and 
Conclusions of Law of the trial court and that court prop- 
erly denied appellant’s Cross-Claim. 


STATEMENT OF THE FACTS 


The following facts were stipulated by the parties (App. 
29-30): 


On December 15, 1964 the plaintiff, Russell L. 
Dawson was working in premises at or near 600 
New Hampshire Ave., N.W., Washington, D.C., 
known as the Watergate Project, which was then 
under construction. 


On said date defendant, Magazine Bros. Construc- 
tion Corp. (Magazine Bros.) was a corporation doing 
business in the District of Columbia and Contrac- 
tors Transport Corp. was a corporation with offices 
in Arlington, Va. and doing business in the District 
of Columbia. 

On or about December 12, 1964 Contractors 
Transport delivered three Carrier Model 16H100 
automatic refrigeration machines with accessories 
to the job site and there lowered these machines 
through an air shaft to the machinery room in the 
basement. 

Third-party Defendant William H. Singleton Co. 
(Singleton) entered into a written contract sometime 
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in November 1964 with defendant-third-party plain- 
tiff Magazine to provide and install the plumbing, 
heating, ventilating, air conditioning and sprinkler 
work for the Watergate Project. 

Third-party Defendant Limback Company (Lim- 
bach) subsequently merged with or into Singleton 
and Singleton is now a division of Limbach. 


Magazine was the general contractor on the pro- 
ject. 


We adopt as the facts controlling the merits of appellant’s 
Cross-Claim against Singleton the Findings of Fact of the 
trial court and the Conclusions of Law based upon these 
findings which were as follows (App. 46-46F): 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
CONCERNING THE CROSS CLAIM OF THE DEFEND- 
ANT AND THIRD PARTY PLAINTIFF, CONTRACTORS 
TRANSPORT CORP., AGAINST THE THIRD PARTY 
DEFENDANT, WILLIAM H. SINGLETON CO. 


The above-entitled civil action came on for a hear- 
ing before the Court and a jury on the Complaint 
of the plaintiffs for damages arising out of the per- 
sonal injuries sustained by the male plaintiff in an 
accident which occurred at the Watergate Project 
in Washington, D.C. on December 15, 1964. The 
Complaint alleged that the defendants, Magazine 
Bros. Construction Corporation (hereinafter referred 
to as Magazine), a corporation, the general con- 
tractor, and Contractors Transport Corp. (herein- 
after referred to as Contractors), a corporation, and 
a subcontractor, were negligent and that their negli- 
gence caused the accident which resulted in serious 
and permanent injuries to the male plaintiff. The 
female plaintiff, Vada Dawson, sued for damages 
for loss of services and consortium of her husband. 


At the commencement of the trial and before the 
opening statement of counsel for plaintiffs and the 
introduction of any evidence, counsel for all parties 
agreed and stipulated in open Court that the Third 
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Party Complaint filed by Magazine against the third 
party defendant, William H. Singleton Co. (herein- 
after referred to as Singleton) and the Cross Claim 
of the defendant and third party plaintiff Contrac- 
tors against Singleton would be decided by the 
Court without a jury after the conclusion of all the 
evidence and the retum of the verdicts of the jury 
involving the plaintiffs’ claims against the defend- 
ant, Magazine and Contractors. 

At the conclusion of the plaintiffs’ evidence, Mag- 
azine moved for a directed verdict on the ground 
that the plaintiffs had failed to establish by a pre- 
ponderance of the evidence any negligence of Maga- 
zine which contributed to proximately cause the 
accident, and the Court granted that Motion and 
directed a verdict of the jury in favor of defendant 
Magazine on the grounds that the evidence fails to 
establish that the alleged negligence of defendant 
Magazine, such as negligence in supervision, in fur- 
nishing construction lighting and in furnishing barri- 


cades did not contribute to proximately cause the 
accident of which the plaintiffs complain. 


The trial continued before the jury on the plain- 
tiffs’ claims against the defendant Contractors. The 
issues of Contractors’ negligence, contributory negli- 
gence on the part of the male plaintiff as an 
employee of Singleton working at the Watergate 
Project at the time of the accident and the ques- 
tion of whether the sole negligence of the male 
plaintiff and his employer Singleton proximately 
caused the accident were submitted to the jury and 
argued by counsel for the Tespective parties. 


The jury returned a verdict in favor of the male 
plaintiff in the sum of $100,000, and a verdict in 
favor of the female plaintiff in the sum of $10,000. 


Counsel for all parties have submitted their con- 
tentions and arguments by way of written Memo- 
randa to the Court, after the return of the jury’s 
verdicts and the entry of judgments thereon by the 
Court. 
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Upon consideration of the pleadings, the evidence 
adduced at the trial, the arguments of counsel and 
the Memoranda filed with the Court by all counsel, 
the Court nunc pro tunc as of the Sth day of May, 
1970 makes the following 


FINDINGS OF FACT 


1. On December 15, 1964 plaintiff, Russell L. 
Dawson, was a business invitee working in premises 
known as the Watergate Project, then under con- 
struction by the defendant Magazine; Contractors 
and Singleton were sub-contractors on this project. 


2. Contractors was a rigging and hauling corpor- 
ation, experienced in the moving and installation of 
heavy machinery and equipment in construction 
projects in the District of Columbia and elsewhere. 


3. On December 15, 1964 the male plaintiff was 
working at said project as a steamfitter, in the 
employ of Singleton. 

4. Contractors, by a work order dated November 
13, 1964, with Singleton, had contracted to receive, 
unload, store as necessary and deliver to job site and 
rig into place when directed by Singleton three Car- 
rier Model Refrigeration Machines with accessories,* 
each machine having the capacity of forty-four (44) 
tons of chilling and each weighed 95,000 pounds 
(Plaintiffs’ Exhibit 5). 


5. Prior to December 15, 1964 Contractors 
received, unloaded, stored and delivered to the job 
site and rigged into place two of the three Carrier 
Model Refrigeration Machines. 


6. The rigging used to move and install these 
chillers, including the winch truck involved, the 
rollers, cables, blocks, tackles and tools were the 
property of Contractors and had been brought to 
the job site by Contractors. 


*This “work order” is printed in Appellant’s Appendix, at p. 43, 
there designated as “Exhibit A”. 


1] 


7. On the morning of December 15, 1964 Con- 
tractors, acting through two of its employees, com- 
menced to rig into place the third Refrigeration 
Chiller. Employees of Contractors set up the rig- 
ging arrangement, furnished the rollers to be used 
under the chiller and rigged the chiller, utilizing 
block and tackle systems to the winch truck. In 
performing the rigging pursuant to their contract, 
Contractors negligently used cables which were 
defective, that is, cables with broken lays, attached 
a choker over the metal edge of the truck to a bar 
on the side of the truck without bagging or insul- 
ation and connected several thimbles in reverse 
order, thereby reducing the efficiency of the entire 
rigging mechanism. 

8. Contractors’ employees started the winch for 
the purpose of moving the chiller over the rollers 
which had been placed under the chiller on the 
morning of December 15, 1964. The rollers under 
the chiller jammed, placing the dead weight of the 
chiller, being 95,000 pounds, on the rigging. Con- 
tractors’ foreman signaled Contractors’ other 
employee who stopped the winch truck. Contrac- 
tors’ foreman requested the male plaintiff to get a 
sledge hammer from the winch truck to be used to 
break loose the jammed rollers under the chiller. 
While the male plaintiff was in the area of the winch 
truck and before the rollers had been corrected for 
rolling purposes, Contractors’ foreman signaled to 
another employee of Contractors, the winch oper- 
ator, and the winch was started. This negligent 
operation of the winch and the rigging caused the 
choker which passed over the metal edge of the 
truck without any bagging or insulating material 
between the calbe and the edge of the truck, to 
be severed. This severance caused the main cable 
line to snap like a bow string, severing from the 
truck a wooden standard, the top portion of which 
was hurled through the air striking and injuring the 
male plaintiff. 
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9. In force and effect at the time of the accident 
were Safety Standards, Rules and Regulations of the 
Minimum Wage and Industrial Safety Board of the 
District of Columbia, adopted pursuant to law, 
which covered Contractors’ operation at the time of 
the accident, including Regulation 11-21108,° and 
required cables limited to allowable safe loads and 
required that all cables when brought over a sharp 
corner or hard material liable to cut or cause undue 
abrasion shall be protected by use of bagging or 
other protective padding (Plaintiffs’ Exhibit 3). Con- 
tractors’ rigging operations were not performed pur- 
suant to said Regulations, violated those Regulations 
and constituted negligence on the part of Contrac- 
tors. 


10. The negligent manner of rigging and oper- 
ation of the rigging by Contractors caused the acci- 
dent of December 15, 1964, in which the male 
plaintiff was injured. The male plaintiff, Russell L. 
Dawson, was not guilty of any negligence which 
contributed to cause the accident of December 15, 
1964 and was not engaged in any way in operating 
the rigging equipment at the time of the accident. 


11. No activities of the employees of Singleton 
contributed to cause the accident of December 15, 
1964. Asa result of the accident of December 15, 
1964, caused by the negligence of Contractors, the 
male plaintiff suffered severe and permanent injur- 
ies, which disabled him from continuing his employ- 
ment in his trade as a heavy steamfitter. The injur- 
ies of the male plaintiff were proximately caused by 
the negligence of Contractors. 


From the aforesaid Findings of Fact the Court 
makes the following 


5The applicable portions of Plf. Ex. 3, Reg. 11-21108 are printed 
in the Appendix (p. 1) at the end of this brief. 
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CONCLUSIONS OF LAW 


1. The accident which caused the injuries and 
damages to the plaintiffs was caused by the sole 
negligence of Contractors. 


2. The male plaintiff was not guilty of any con- 
tributory negligence. 


3. No employees of Singleton were guilty of any 
negligence which contributed to proximately cause 
the accident of December 15, 1964. 


4. Singleton is in no sense a joint tortfeasor with 
Contractors. 


5. The Cross-Claim of Contractors against Single- 
ton should be denied. 


Based upon the aforesaid Findings of Fact and 
Conclusions of Law, this Court entered its Order 
and Final Judgment dated the Sth day of May, 
1970, denying Contractors’ Cross-Claim against 


Singleton. 


The trial court, therefore, properly entered its Judgment 
denying appellant’s Cross-Claim (App. 46F, 45). 


STATUTE AND REGULATION INVOLVED 


At the time of the accident the following Statute was in 
force in the District of Columbia reading in applicable parts 
as follows (Title 36, District of Columbia Code): 


Sec. 36-433. Additional duties of Board under 
this chapter. 


The Board, in addition to its duties defined in 
sub-chapter I shall administer the Provisions of this 
sub-chapter and shall have power to make such 
inspections and investigations as it may deem nec- 
essary; collect and compile statistical information; 
require employers to keep their places of employ- 
ment reasonably safe; require employers to keep such 
records as it may deem advisable and to furnish the ; 
Board with complete, detailed reports relative to all 
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accidents; determine and fix reasonable standards of 
safety in employment, places of employment, in the 
use of devices and safeguards, and in the use of prac- 
tices, means, methods, operations, and processes of 
employment; promulgate general rules and regula- 
tions based upon such standards and fix the minimum 
safety requirements which shall be complied with by 
employers within the purview of this sub-chapter. 

* * ok * * 

Sec. 36-438. Employers’ duties—Furnish safe 
place of employment—Furnish required information 
—Report employees’ injury, death, or disease— 
Record of employees, 

(a) Every employer shall furnish a place of 
employment which shall be reasonably safe for 
employees, shall furnish and use safety devices and 
safeguards, and shall adopt and use practices, means, 
methods, operations, and processes which are rea- 
sonably safe and adequate to render such employ- 
ment and place of employment reasonably safe. 


The following Regulation adopted by the Board govern- 
ing rigging operations like that of Contractors reads in 
applicable part as follows (Regulation 11-21108—Pl. Ex. 3, 
p. 83): 

* * * * 
(c) Use, care and maintenance. 

(3) Where any***cable supporting any scaf- 
fold, structure, or equipment is brought over a sharp 
corner of hard material liable to cut or cause undue 
abrasion, the rope or cable shall be protected by 
the use of bagging, wooden blocks, or other protec- 
tive padding. 

(This is the section Contractors violated as found by 
Inspector Wiseman and the court below; Accident Investig- 
ation Report of the Board dated December 15, 1964, Pl. 
Ex. 10, pars. 12, 13, 14 and 15, and Diagram of Accident, 
Pl. Ex. 53, both printed in the Appendix at the end of this 
Brief at p. 1 et seq.). 
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SUMMARY OF ARGUMENT 


A fair reading of the record discloses that the counsel for 
the three parties involved, appellant, Dawson and Singleton, 
all agreed that appellant’s Cross-Claim against Singleton 
would not be submitted to the jury and would be decided 
by the court after the return of the jury’s verdicts on the 
Dawson claims against appellant. The court permitted the 
jury to consider, and appellant’s counsel to argue, Dawson’s 
negligence and/or Singleton’s negligence caused or contri- 
buted to cause the accident. The jury’s verdict found 
against appellant on the issues of Dawson’s and/or Single- 
ton’s negligence and in fact found that the accident in 
which Dawson was permanently injured and disabled was 
proximately caused, under proper instructions of the court, 
by the sole negligence of appellant in rigging and moving 
the forty-four ton chiller into place in the Watergate Pro- 
ject. The court found as a fact that counsel for all three 
parties involved on this appeal had agreed that the court 


decide appellant’s Cross-Claim against Singleton after the 
jury’s verdict. The court, pursuant to this agreement — 
among the parties, entered Findings of Fact and Conclu- 
sions of Law establishing (App. 46F): 


1. The accident which caused the injuries and 
damages to the plaintiffs was caused by the sole 
negligence of Contractors. 

2. The male plaintiff was not guilty of any con- 
tributory negligence. 

3. No employees of Singleton were guilty of any 
negligence which contributed to proximately cause 
the accident of December 15, 1964. 

4. Singleton is in no sense a joint tortfeasor with 
Contractors. 

5. The Cross-Claim of Contractors against Single- 
ton should be denied. 


Based upon the aforesaid Findings of Fact and 
Conclusions of Law, the court entered its Order and 
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Final Judgment dated the 5th day of May, 1970, 
properly denying Contractors’ Cross-Claim (App. 
45). 


The evidence supports the Findings of Fact of the court 
and as Singleton was not guilty of any negligence which 
contributed to cause the accident and was in no sense a 
joint tortfeasor, appellant’s Cross-Claim was properly denied 
and contribution by Singleton disallowed. 


ARGUMENT 
I. 


THE COURT BELOW DID NOT ERR REGARDING THE 
ISSUE OF SINGLETON’S NEGLIGENCE AND PERMITTED 
APPELLANT TO ARGUE TO THE JURY SINGLETON’S 
NEGLIGENCE CAUSED OR CONTRIBUTED TO CAUSE THE 
ACCIDENT 


Appellant’s argument that the court erred in withdraw- 
ing the issue of Singleton’s negligence from the jury is 
without merit. Appellant agreed in chambers, during the 
trial and during the discussion of the instructions of the 
jury with the court’s “understanding” that the court would 
decide appellant’s Cross-Claim after the jury’s verdict, but 
would permit appellant’s counsel to argue as a defense 
Dawson’s contributory negligence and Singleton’s negligence 
to the jury (App. 6-7). Following this understanding, the 
court, after the jury’s verdict, instructed counsel to submit 
their arguments on appellant’s Cross-Claim against Singleton 
to the court in writing. This was done (App. 5). The find- 
ing of the court concerning the understanding between 
court and all counsel is supported by the record, the pro- 
ceedings conducted pursuant thereto and is as follows (App. 
46-46B): 
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At the commencement of the trial and before the 
opening statement of counsel for the plaintiffs and 
the introduction of any evidence, counsel for all 
parties agreed and stipulated in open Court that the 
Third Party Complaint filed by Magazine against the 
third party defendant, William H. Singleton Co. 
(hereinafter referred to as Singleton) and the Cross- 
Claim of the defendant and third party plaintiff 
Contractors against Singleton would be decided by 
the Court without a jury after the conclusion of all 
the evidence and the retum of the verdicts of the 
jury involving the plaintiffs’ claims against the 
defendants, Magazine and Contractors. 

At the conclusion of the plaintiffs’ evidence, 
Magazine moved for a directed verdict on the 
ground that the plaintiffs had failed to establish by 
a preponderance of the evidence any negligence of 
Magazine which contributed to proximately cause 
the accident, and the Court granted that Motion and 
directed a verdict of the jury in favor of defendant 
Magazine on the grounds that the evidence fails to 
establish that the alleged negligence of defendant 
Magazine, such as negligence in supervision, in fur- 
nishing construction lighting and in furnishing bagri- 
cades did not contribute to proximately cause the 
accident of which the plaintiffs complain. 


The trial continued before the jury on the plain- 
tiffs’ claims against the defendant Contractors. The 
issues of Contractors’ negligence, contributory negli- 
gence on the part of the male plaintiff as an employee 
of Singleton working at the Watergate Project at the 
time of the accident and the question of whether 
the sole negligence of the male plaintiff and his 
employer Singleton proximately caused the accident 
were submitted to the jury and argued by counsel 
for the respective parties. 4 


The jury returned a verdict in favor of the male 
plaintiff in the sum of $100,000.00, and a verdict 
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in favor of the female plaintiff in the sum of 
$10,000.00. 

Counsel for all parties have submitted their con- 
tentions and arguments by way of written Memo- 
Tanda to the Court, after the return of the jury’s 
verdicts and the entry of judgments thereon by the 
Court. 


Pursuant to this agreement and understanding, the court 
entered its Findings of Fact and Conclusions of Law, as we 
have pointed out earlier in this Brief, and properly denied 
appellant’s Cross-Claim against Singleton. 


We will briefly review the evidence Supporting the Find- 
ings of Fact of the court on the Cross-Claim. 


Safety Inspector, John Robert Wiseman, of the District 
of Columbia, an €xpert in rigging, handling of cables, pul- 
leys, blocks, rope and the movement of heavy machinery 
or equipment in connection with the construction of build- 
ing projects, like the Watergate Project, inspected and made 
an investigation of the accident in which Dawson was per- 
manently injured. His testimony, the Code of Safe Regul- 
ations in the District of Columbia (Plf’s. Ex. 3), drawings 
of the chiller (Plf’s. Exs. 4 and 5), exhibits showing types 
of cables, pulleys, gate blocks and other equipment involved 
(Plf’s. Exs. 6, 7, 8 and 9), and his official report of the 
accident (PIf. Ex. 10)® established that appellant owned the 
equipment involved, rigged the equipment negligently, negli- 
gently operated the equipment and caused the accident 
when a choker line was severed which passed over a sharp, 
unpadded edge of appellant’s winch truck (App. 51-96). 
Wiseman’s testimony further established that Contractors’ 
rigging and Operating of its equipment violated the Safety 
Regulations of the District of Columbia (PIf. Ex. 10) gov- 
erning such construction Procedures. As a result of Con- 


SPIf. Ex. 10 is printed in the Appendix (p. 1) at the end of this 
brief. 
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tractors’ negligence, the cable in appellant’s sling choker 
affixed to adjust and straighten the main pulling defective 
cable broke, that cable snapped like a bow string and struck 
a wooden standard on appellant’s winch truck, causing 
-_Dawson to be struck by the broken standard and injured. 

* Wiseman’s testimony established that the equipment was 
owned, rigged and operated by Contractors’ employees and 
not by any employees of Singleton. 


Dawson’s testimony established he was a steamfitter 
working in the chiller area of the Watergate Project in the 
employ of Singleton. The chiller was jacked up and rollers 
were put under the chiller. Dawson at no time hooked 
up any part of the rigging attached to the winch. He saw 
no employees of Singleton do any rigging that morning. 
The rigging was done by employees of appellant, who also 
operated that rigging. Appellant’s employees operated the 
cab, the winch and the pulley apparatus to pull the chiller. 
Appellant’s rigging foreman asked Dawson to go the truck 


and get a sledge hammer because a roller had twisted under 
the chiller and had to be straightened out. As Dawson was 
walking away from the winch truck, he heard the crying 
of the cable and then he was struck on his right elbow and 
side and knocked violently to the ground. His recollection 
after the accident was not clear but he recalls being taken 
to the hospital. (App. 97-110) 


Lee R. Ward, the foreman for appellant at the time of 
the accident, testified he assisted in the movement of the 
three chillers in the basement of the Watergate. After mov- 
ing the chillers from appellant’s yard to the job site, Ward, 
contrary to Dawson, first testified the rigging was done by 
“the steamfitters,” on the two days of moving prior to the 
day of the accident, December 15th (App. 112-1 13), On 
the morning of December 15, Mr. Ward testified he was not 
sure who did the rigging (App. 115). Mr. Ward testified 
all the equipment involved was owned by Contractors, 
including the chokers (App. 131-132); that the winch truck 
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was equipped with wooden and not steel standards (App. 
132) and that the chiller weighed fifty tons (App. 133). 
When his brother started the winch truck, it kicked (App. 
133). He did not notice any bagging or cloth material 
under the particular choker on the winch truck (App. 134 
135). The choker on the winch truck pulled the main line 
to the right (App. 135). He was giving the signals:in oper- 
ating the winch on the truck. When the operation started 
one of the six inch gum rollers under the chiller jammed 
(App. 137) and this stopped the operation (App. 137). 
Some one asked for a sledge hammer (App. 138). He could 
have made this request (App. 138). He and his brother 
were running all the equipment for the pulling of the chiller 
and watching the rigging (App. 139). The winch started 
up after it stopped the second time; pressure went to the 
load line, he heard a jerk or snap and saw the main line 
pulling off to the left and slack (App. 139). The choker 
broke and the gate block hit a man (App. 140). After the 
accident he found the broken choker. The cable as it 
snapped like a bow string sheared off a stanchion at its 
base on the winch truck and this wooden stake was hurled 
over and “struck Dawson” (App. 141), Ward finally 
admitted, after he first tightened the load line, it pulled to 
the left. When asked if he did not put the choker on the 
load line to straighten out the angle, he answered, “I don’t 
remember” (App. 144). Ward testified his brother in a 
conversation at the time of the accident stated the line 
broke, or the cable, or the choker, whatever it was, broke, 
and went over and hit the standard, which in turn hit Daw- 
son. The choker on the truck was broken (App. 147-148), 
The choker which broke went over the steel edge of the 
truck (App. 150). Ward identified the type of equipment 
being used on the job (Plf’s. Exs. 50, 51 and 52). The 
broken standard which struck Dawson was two to three 
feet long. Later, in cross examination, Ward finally admitted 
that on December 15, when he first tried to move the 
chiller and start up the winch, he didn’t get the right angle 
of the pull and had to change it in order to get the right 
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angle on the load. In order to get the right angle on the 
load line, he attached the choker on the truck, to get the 
line to pull the way he wanted it to (App. 160-161). He 
did not see any padding on the truck over its edge where 
the cable in the choker went over the edge of the truck 
(App. 161). The metal edge of the truck would cut the 
choker cable if enough load was placed on the cable (App. 
162). His opinion was that the cable was a “bad cable” 
(App. 163). After the accident he looked at the cable, 
laid it down but does not know what happened to the 
broken cable thereafter, but he knew it belonged to Con- 
tractors (App. 163-164). He admitted talking to Inspector 
Wiseman and signing a written statement for him (App. 
165). He finally remembered that some one went to get 
a hammer, a hammer was needed in connection with the 
jammed rollers, and the man who went to get the hammer 
got hurt (App. 166). Leonard Ward operated the winch and 
their employer was Contractors. Ward was supervising the 
rigging for his brother (App. 167). No warning was given 
by him to anyone in the area before the accident. If a 
cable started to scream, squeek or give off a noise, he 
would normally stop the cable question, but he does not 
remember any such events, but they could have occurred 
(App. 169). Ward also instructed steamfitters on the job 
(App. 170). 


Ward’s testimony and the testimony of his brother, the 
winch operator, clearly established they were operating the 
benefit on the morning of December 15th. Contractors 
owned the rigging and Ward finally admitted putting the bad 
or defective choker on the truck to straighten out the load 
defective choker on the truck to straighten out the load 
without putting any bagging or wood or insulation under 
the steel edge of the winch truck, which steel edge would 
cut such a choker cable under pressure (App. 160-164). 
This operation was negligent, violated the Safety Regul- 
ations introduced in evidence and was the proximate cause 
of the accident. This is why the jury found for the plain- 
tiffs against Contractors and refused to find in favor of 
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Contractors on the defense interposed in the evidence and 
argued by counsel for Contractors that Dawson was guilty 
of contributory negligence which barred recovery, and that 
Singleton’s negligence and not Contractors’ negligence 
caused the accident. 


Arthur Harris, a steamfitter employed by Singleton, who 
was working at the Watergate on December 15th, testified 
that the chillers were delivered on the job site not by 
Singleton but by Contractors (App. 244). Contractors were 
riggers. After the chillers were lowered into the basement 
area, Contractors winched the chillers into place with their 
truck (App. 245). The truck belonged to Contractors which 
also furnished the rollers, skates, jacks and rigging (App. 
246). The riggers of Contractors handled all the rigging 
(App. 247). After the chiller was dropped into the base- 
ment area, the riggers of Contractors did all of the rigging. 
No employee of Singleton put up any of the wire and cable 
rigging (App. 248). Mr. Coakley of Singleton did not do 
any rigging nor did any other men working for Singleton 
(App. 248). He was present working in that area when the 
accident occurred on December 15th (App. 248-249), 
Three men were working for Contractors, doing the rigging 
(App. 249); a rigger of Contractors was operating the winch 
truck (App. 250); Dawson was working in the area (App. 
250-251); Dawson had just passed him and the riggers told 
Dawson to go get a sledge hammer (App. 257). While they 
were working on the “skates” (rollers), the riggers started 
pulling the chiller (App. 252), things began to squeek, there 
was a crash and Dawson stumbled forward and fell (App. 
252). Mr. Coakley and he went over to Dawson and found 
a piece of wood about two feet long, one end of which 
was broken. Dawson’s head was lifted and put on a block 
of wood (App. 254). During the testimony the court 
informed the jury in order to put the case in proper pro- 
spective that Contractors was contending it as not negligent, 
in endeavoring to show that the steamfitters of Singleton 
and not the riggers did the rigging (App. 257). In keeping 
with this situation the Court advised counsel for appellant 
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that he could argue to the jury Singleton’s negligence (App. 
260). 


The Court, after reviewing all of the evidence and receiv- 
ing the jury’s verdict, found the following to be the facts 
proximately causing the accident and Dawson’s permanent 
injuries (App. 46C-46E): 


9. Contractors’ employees started the winch for 
the purpose of moving the chiller over the rollers 
which had been placed under the chiller on the 
morning of December 15, 1964. The rollers under 
the chiller jammed, placing the dead weight of the 
chiller, being 95,000 pounds, on the Tigging. Con- 
tractors’ foreman signaled Contractors’ other 
employee who stopped the winch truck, Contrac- 
tors’ foreman requested the male plaintiff to get a 
sledge hammer from the winch truck to be used to 
break loose the jammed rollers under the chiller. 
While the male plaintiff was in the area of the 
winch truck and before the rollers had been cor- 
rected for rolling purposes, Contractors’ foreman 
signaled to another employee of Contractors, the 
winch operator, and the winch was started. This 
negligent operation of the winch and the rigging 
caused the choker which passed over the metal edge 
of the truck, without any bagging or insulating 
material between the cable and the edge of the 
truck, to be severed. This severance caused the 
the main cable line to snap like a bow string, sever- 
ing from the truck a wooden standard, the top por- 
tion of which was hurled through the air striking 
and injuring the male plaintiff. 

10. In force and effect at the time of the acci- 
dent were Safety Standards, Rules and Regulations 
of the Minimum Wage and Industrial Safety Board 
of the District of Columbia, adopted pursuant to 
law, which covered Contractors’ operation at the 
time of the accident, including Regulation 11-2] 108, 
and required cables limited to allowable safe loads 
and required that all cables when brought over a 
sharp corner or hard material liable to cut or cause 
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undue abrasion shall be Protected by use of bagging 
or other protective padding (Plaintiff's Exhibit 3), 
Contractors’ Tigging operations were not performed 
pursuant to said Regulations, violated those Regul- 
ations and constituted negligence on the part of 
Contractors. ° 


11. The negligent manner of Tigging and oper- 
ation of the rigging by Contractors caused the acci- 
dent of December 15, 1964, in which the male 
plaintiff was injured. The male plaintiff, Russell L. 
Dawson, was not guilty of any negligence which 
contributed to cause the accident of December 15, 
1964 and was not engaged in any way in operating 
the rigging equipment at the time of the accident. 

12. No activities of the employees of Singleton - 
contributed to cause the accident of December 15, 
1964. Asa result of the accident of December 15 ; 
1964, caused by the negligence of Contractors, the 
male plaintiff suffered severe and permanent injuries, 
which disabled him from continuing his employment 
in his trade as a heavy steamfitter. The injuries of 
the male plaintiff were proximately caused by the 
negligence of Contractors. 


These findings of the court follow the jury’s verdict. 
Hence, the court properly denied Contractors’ Cross-Claim 
against Singleton for contribution. 


Contractors makes no attack on the verdicts and judg- 
ments. Contractors’ third party claim against Singleton is 
bottomed upon the theory that the third party defendant, 
Singleton, is a joint tortfeasor. Appellant cites Murray vy. 
United States, 132 App. D.C. 91, 405 F.2d 1361 (1968) 
and Martello v, Hawley, 112 U.S. App. D.C. 129, 302 F. 
2d 721 (1962). These cases are telied upon on the theory 
that if a third party defendant is a joint tortfeasor and that 
Person’s negligence contributed to cause the accident 
involved and is proven to be a tortfeasor, contribution will 
be allowed. Murray and Martello do not aid appellant 
because both the jury in effect and the court below have 
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found the third party defendant not be negligent and not 
to be a joint tortfeasor. 


In Jones v, Schramm, __— D.C. App. —__, __ Fed.2d 
— (No. 22,102, decided March 5, 1970), this Court 
pointed out the doctrine of contribution originated in 
equity and “sounds in equity” (Slip Opinion, pp. 2-3). In 
Jones this Court pointed out where issues of negligence 
have been submitted to the jury, the trial court in deter- 
mining whether contribution should be allowed between 
defendants stated that court should take no action which 
would counteract the jury’s findings. In Jones this Court 
reversed the action of the trial court in reducing the ver- 
dict for the plaintiffs against Schramm alone from $15,000 
to $7,500, notwithstanding this Court’s decisions in Murray 
and Martello. The trial court had entered a judgment after 
the jury’s verdict on a Cross-Claim for contribution. This 
Court held, if there was evidence to support the jury’s con- 
clusion, particularly in regard to another defendant’s negli- 
gence,’ the trial court should not enter a different finding, 
particularly on a Third Party Complaint for contribution 
(Slip Opinion, p. 6). The findings of the jury and of the 
court below that Singleton was not negligent and that Con- 
tractors’ negligence caused the injuries, were supported by 
a preponderance of the evidence and should not be dis- 
turbed on this appeal. 


In Ciejek v. Crane Service Company, Inc., ___ App. D.C. 
——, 351 F.2d 788 (1965), under a similar state of facts 
this Court held (p. 792): 


A crane operator working under the closest poss- 
ible direction and control of the general contractor 
has still a duty, in carrying out those directions, to 
operate his crane with an appropriate degree of care 
and skill; and his own employer will presumably be 
liable for any lapses in this regard which cause 
injuries. 


7$ingleton’s negligence was before the jury and appellant was per- 
mitted to argue Singleton’s negligence as a matter of defense. The 
jury’s verdict in favor of plaintiff resolved this defense. 
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Ciejek placed the responsibility for injuries caused in the 
operation of the crane on the crane Operators and riggers, 
as they were performing such work for their benefit. Where 
the negligent operation of a crane (a winch device involv- 
ing rigging) causes an injury to an employee, even of the 
general contractor, who is providing supervision, the injured 
employee can recover against the crane operator for injur- 
ies cause by the negligence of the employees of the crane 
operator. 


In H. R. H. Construction Corp. y. Conroy, ___ App. D. 
C. __, 411 F.2d 722 (1969), this Court held where a con- 
tractor engaged in construction violates a safety regulation 
which is unexplained, that contractor is guilty of negligence 
as a matter of law and is liable in damages to an employee 
of another contractor who is injured on the job. 


In Washington-Sheraton Corporation v. Keeter, 293 A.2d 
620, 96 W.L.R: 561 (D.C. App. 1968), a Third Party Com- 
plaint had been filed by the defendant against the Peellee 


Company for indemnification or contribution. After the 
plaintiff prevailed the trial judge dismissed the Third Party 
Complaint for indemnification or contribution. The D.C. 
Court of Appeals upheld this dismissal of the Third Party 
Complaint and stated (p. 565): 


The third party complaint alleged Peellee’s negli- 
gence on the installation and maintenance of the 
escalator as a basis for its claim for indemnification 
or contribution in the event damages were assessed 
against appellant. At trial, however, appellant pro- 
duced no direct evidence of specific acts of negli- 
gence, relying solely on res ipsa loquitur. While the 
control requirement has been weakened to the point 
where res ipsa loquitur may be invoked in a case 
where the instrumentality causing injury is controlled 
either by two defendants jointly or by a single 
defendant and a third party, the requirement has 
not been entirely eliminated. A party who is him- 
self in control of the instrumentality may not rely 
on res ipsa loquitur against a party who shares that 
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control. One of the basic reasons for allowing an 
injured party to use the doctrine is that the defend- 
ant in control has greater access to the instrument- 
ality causing the accident and is therefore in a better 
position to enlighten the trier of fact on the state 
of events surrounding the accident. Powers v. 
Coates, D.C. App., 203 A.2d 425, 426 (1964). 
Where appellant, as third party complainant, had 
equal access to the instrumentality, however, this 
reason is no longer applicable, for the doctrine is 
not available between concurrent tortfeasors, cer- 
tainly not as a basis for indemnification or contri- 
bution. 


In the instant case, in order for the jury to have 
found appellant negligent, it had to find that appel- 
lant at least shared control of the escalator with 
Peelle. Once it was established that appellant had 
control, separately or jointly, appellant could not 
depend on res ipsa loquitur. Since appellant pro- 
duced no competent evidence of Peelle’s specific 


negligence in proximately causing the accident, the 
trial judge properly dismissed the third party Com- 
plaint. 

Here appellant failed to prove any specific or joint negli- 
gence of Singleton proximately contributing to cause the 
accident. The jury’s verdict and the Findings of Fact of 
the court justified the denial of appellant’s Third Party 
Cross-Claim for contribution. 


I. 


THE ISSUE OF SINGLETON’S NEGLIGENCE WAS SUBMITTED 
AND ARGUED TO THE JURY 


Singleton’s negligence was submitted to the jury. Appel- 
lant argued both Dawson’s contributory negligence (as an 
employee of Singleton) and Singleton’s negligence as defenses 
to Dawson’s claims. (Supp. Tr. pp. 1-9) Thus, we submit 
the argument in this section of appellant’s Brief is without 
merit. As pointed out in Schramm, as Singleton’s negligence 
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was before the jury and was argued, the jury’s verdict 
against Contractors bars any contribution from Singleton. 
The Findings of Fact and Conclusion of Law of the court 
which follow the jury’s verdict, were supported by substan- 
tial evidence. Therefore, that court properly denied appel- 
lant’s CrossClaim for contribution. Jones v. Schramm, 
supra. 


Hl. 


THE EVIDENCE, THE JURY’S VERDICT AND THE FIND- 
INGS OF THE TRIAL COURT BAR THE APPLICATION OF 
THE MURRAY RULE HERE 


As we pointed out, counsel for appellant agreed in cham- 
bers, agreed at the commencement of the trial and agreed 
again during the discussions of the instructions with the 
trial court that that court would decide appellant’s Cross- 
Claim for contribution. One of the reasons for this agree- 
ment between the court and. counsel for all the parties to 
this appeal is that to inject the Cross-Claim would not only 
be confusing but might open the door to bringing before 
the jury inadmissible and prejudicial evidence. The Cross- 
Claim is based upon the allegations therein that Dawson 
was injured in the course of his employment with Singleton, 
that Singleton was negligent and appellant is entitled to a 
judgment because of “the Workmen’s Compensation Act.” 
(App. 27) To submit this type of Cross-Claim to the jury 
might bring in evidence of the provisions of the Act, that 
Dawson received compensation and medical payments under 
that Act and, therefore, Contractors contended it was 
entitled to a reduction of Dawson’s judgment. Evidence 
and testimony concerning the provisions of the Compens- 
ation Act and compensation payments are prejudicial and 
are not admissible before a jury in a third party claim for 
damages. Such evidence if heard by a jury requires rever- 
sal. 


Tipton v. Socony Mobile Oil Co., 373 U.S. 34, 84 
S.Ct. 1 (1963); ~ 
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Eichel v. New York Central R. R. Co., 375 US. 
253, 84 S.Ct. 316 (1963). 


Actually the manner in which the case was handled below 
gave appellant two opportunities instead of one to have the 
issue of Singleton’s alleged negligence determined. By agree- 
ing, which appellant’s counsel did, to the court deciding 
the Cross-Claim against Singleton for contribution, he 
obtained the right to present evidence of Singleton’s negli- 
gence and to argue that negligence and the negligence of 
Dawson to the jury as defenses to Dawson’s claims. When 
the jury decided these issues against appellant, under the 
agreement counsel for appellant had the second opportunity 
of arguing again to the court below under the Cross-Claim 
the issue of Singleton’s negligence. 


We submit the record is clear that appellant agreed to 
this agreement and that the finding of the court in regard 
to this agreement (App. 46-46A) is supported by the record. 
The court did nothing, as is argued in appellant’s Brief, to 
bar the jury from considering Singleton’s negligence, which 
the jury did. Appellant is not justified, after his two 
opportunities to establish Singleton’s negligence below, first 
before the jury, and second before the court, to argue that 
the court “withdrew” (Br. p. 9) Singleton’s negligence from 
the jury, or erred in entering Findings of Fact and Conclu- 
sions of Law (App. 46-46F) supporting the court’s denial 
of appellant’s Cross-Claim for contribution. 


CONCLUSION 


We submit that while the jury could have found Singleton 
negligent, and this issue was submitted and argued by appel- 
lant to the jury, the jury in effect, found Dawson and 
Singleton not negligent, and found that the negligence of 
appellant was the sole and proximate cause of the accident 
which caused permant disabling injuries to Dawson. The 
Findings of Fact and Conclusions of Law are supported by 
a preponderance of the evidence. The court below properly 
dismissed the Cross-Claim of appellant against Singleton for 
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contribution because Singleton was not negligent, was not 
a joint tortfeasor and the sole negligence of the appellant 
was the proximate cause of the accident. Therefore, the 
judgment below (App. 4-5) denying the Cross-Claim of 
appellant for contribution should be affirmed. 


Respectfully submitted, 


Warren E. Magee 

Thomas G. Laughlin 
Of Counsel 1730 K Street, N.W. 
Magee & Bulow Washington, D.C. 
1730 K Street, N.W. Attorney for Appellee, 
Washington, D.C. Russell L. Dawson 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,533 


RUSSELL L. DAWSON, 


Appellee 


v. 
CONTRACTORS TRANSPORT CORPORATION, 


Appellant, 


Vv. 
WILLIAM H. SINGLETON COMPANY, 


Appellee 


Appeal from the United States District Court 
For the District of Columbia 


BRIEF OF APPELLEE, WILLIAM H. SINGLETON COMPANY 


COUNTER-STATEMENT OF THE CASE 


Appellant Contractors Transport Corporation ‘was a 
rigging contractor that had agreed with William H. Singleton 


Company to "Receive, unload, store as necessary , and deliver 
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to job site, and rig into place when directed. . .", three 


~ ? 


large refrigeration machines referred to in the testimony 


as "chillers". This agreement in the form of a purchase 
order, was admitted into evidence as Plaintiff's Exhibit 
No. 2, and is included in the record at J.A. 43. In the 
course of moving one of the chillers into the place where it 
was to be permanently installed in a basement area of one of 
the Watergate buildings, a "choker" cable attached to a winch 
truck owned by appellant Contractors broke or was severed, 
causing the winch load line to snap or spring against a 
wooden upright standard or stake on the truck, breaking the 
stake, a piece of which was propelled through the air, 
striking the male plaintiff's arm and causing the injuries 

for which this action was brought. (J.A. 80, 92) 

The truck and the winch were being operated by an 
employee of Contractors (J.A. 74), the rigging equipment 
including the choker was owned by Contractors, and there was 
evidence that the choker was attached by Contractors’ 
foreman in such a way as to permit it to be cut by .a sharp 
edge on the truck body (J.A. 75, 76, 77, 78). 

While there were, of course, employees of plaintiff's 
employer, Singleton Company, on the job site, their activities 
and functions had to do with jacking up the chiller and 
placing rollers under it as it moved along (J.A. 104, 105 


> 


108, 221, 247, 248). 


IS 


Plaintiffs, husband and wife, initiated this litigation 


by filing an action against Contractors Transport Corporation 

and Magazine Brothers Construction Company. The latter 

company was allegedly the general contractor on the project 

and for reasons that are not particularly pertinent to the 

present posture of the case, a directed verdict was entered 

in favor of Magazine at the close of the evidence. No 

appeal has been taken with respect to that aspect of the case 

and no error is claimed in that regard. 
Magazine had impleaded William H. Singleton Company 

(now a division of Limbach Company, J.A. 30), matte plaintiff's 

employer, for indemnity or contribution (J.A. 15). Plaintiffs 

demanded a jury trial, as did Magazine in its third-party 

complaint. The case was at issue as to all parties by December 

15, 1967 (J.A. 1). At pre-trial, August 5, 1968, Contractors 

moved for leave to cross-claim against Singleton’ for a 

"Murray credit” (J.A. 38). On November 4, 1968, a pleading 

entitled "Cross-Claim of Defendant Contractors Transport 

Corp. against William H. Singleton Co." was filed. In this 

pleading, Contractors asserted that plaintiff Russell L. 

Dawson was employed at the time of his accident by Singleton, 


that the accident was "caused by the negligence of third- 


party defendant William H. Singleton Company andi that except 
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for the bar of the Workmen's Compensation Act, said third- 


party defendant would be liable for damages to Plaintiffs." 


A fifty (50) percent credit on any judgment entered in favor 


of the male plaintiff against Contractors was demanded 


(J.A. 27), 

There was no demand for a jury trial made by 
Contractors on the issues raised by the so-called "Cross- 
claim", 

At a bench conference rior to the selection of the 
jury, it was agreed by the Court and the attorneys representing 
the parties that the issues posed by the cross-claims, and 
the third-party complaint against Singleton, be ruled upon 
or determined by the Court after the verdict (J.A. 48, 49, 


50, 51). Counsel representing Contractors Stated then that 


he Me i the three 


ie on aZine and Sin leton) be submitted 
t j é d then the cross-claim 


based upon the jury's findings." Counsel representing 


Magazine implicitly agreed that he was "not going to. try 

the third party (complaint) to the jury. . ." and accordingly 
counsel for the third-party defendant did not participate 

in the opening statement, voir dire, eXamination of witnesses, 
closing argument to the jury, etc. with respect to either 


the third-party complaint or the cross-claim. 
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Later in the trial, the Court inquired as to whether 
the jury could find that the accident was caused by the sole 
negligence of the remaining defendant Contractors or by the 
joint negligence of Contractors and Singleton. No disagree- 
ment is indicated in the record as concerns EES Obeervetton! 
(J.A. 212). Subsequently, in deciding upon instructions to 
the jury, counsel for Contraeters—advised that it was bis 
contention that the "rigging was done under the control of 
Singleton. . . .", and that this was not only a defense 
to plaintiffs' claim but a basis for the cross-claim. (J.A. 
212A). The Court permitted argument in line with Contractors’ 
contention that it was Singleton's negligence in putting the 
choker on, not Contractors' and agreed to a re-draft of _ 


Contr : i i desi rmit the 


jury to so find (J.A. 213, 214). Although the instructions 


were not ourt did instruct the jury on the 
theory of Contractors’ defense (J.A. 216). In other words, 


Contractors was permitted to argue that "it wasn't our fault, 


it was Singleton's fault." (J.A. 260). 


No special findings were requested to be made by the 


jury, which returned a general verdict in favor of the male 
plaintiff in the amount of $100,000.00 (J.A. 216, 217, 218, 
219). 

Since the accident had occurred during the course of 


his employment, plaintiff had received compensation benefits 
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totalling approximately $23,000.00 at the time of 
trial (J.A. 211). 

After the verdict, the Court made findings of fact 
and conclusions of law dealing with the cross-claim of 
Contractors against Singleton, finding that Contractors’ 
sole negligence caused plaintiff's injuries, and denying 
the cross-claim, 

It is from the denial of the cross-claim, declining 
to allow Contractors a fifty (50) percent credit on the 


plaintiff's verdict of $100,000.00 that Contractors appeals. 


SUMMARY OF ARGUMENT 


Appellant was neither entitled to a jury trial on 
its "Cross-claim" nor was it improperly deprived of a jury 
trial on the issue raised by the cross-claim because: 

1, Its counsel had agreed and the Court ruled, at 
the inception of the trial that the issues involved in the 
pending cross~claims would be decided by the Court after the 
jury verdict, and 

2, The claim asserted in the cross-claim, for a 50 
percent reduction of the male plaintiff's verdict based upon 
the alleged negligence of the cross-defendant, male plaintiff's 
employer, or for contribution, however it is phrased, was 
equitable in nature, for which no right of trial by jury 


exists. 
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Accordingly, the Trial Court's findings, arrived at 
with an opportunity to hear the testimony, see the witnesses 
and thus evaluate the evidence, to the effect that the 
sole proximate cause of plaintiff's injuries was appellant's 
negligence, should be affirmed. | 

ARGUMENT 

APPELLANT WAS NEITHER ENTITLED TO A JURY TRIAL 


ON ITS "CROSS-CLAIM” NOR WAS IT IMPROPERLY 
DEPRIVED OF SAME. 


The first question raised by appellant has to do 
with whether it was entitled to a jury trial on its 
"Cross-claim"” against plaintiff's employer Singleton, and, 
if so, whether it was improperly deprived of amen 

With respect to the latter, it is clear from the 
record that at the outset of the trial it was aereesd that 


the _cross-claims would be decided by the Court after the 


verdict was rendered. This was confirmed during the course 


of the trial and prior to the settling of the jury instructions. 


t 


Contractors reserved only the questio ence 


for the jury and expressly agreed that "the Court rule on 
the cross-claims based upon the jury's findings”. Contractors 
was permitted to draft instructions—permitting the jury to 
pass_upon Singleton's alleged negligence, and was further 
permitted to and did argue his theory of the onan to the jury. 


‘ oa 
actor? 
Re a By its verdict, whi jury found that 
Contractors was negligent and that Singleton's hegligence, 
if an was not th i accident. 


No special interrogatories were submitted for the jury's 
determination. Following the verdict Contractors submitted 
the question of Singleton's joint, concurring or contributing 
negligence to the Court, without any reservations with 
respect to the propriety of doing so. 


Apart from the aforegoing, it is also Clear that 
22250 clear tha 


Contractors was not i i } ial _on the 


issues raised b the cross-claims The claim was not for 


mone damages, but_ rather i ent credit 


on the verdict against it, thus reducing the verdict by that 
$e" _ 26ainst it 


amount. The i id not lend itself 


toa jury verdict. 


While ", . .the constitutional right to trial by jury 


cannot be made to depend upon the choice of words used in the 


pleadings", Dairy Queen, Inc. v, Wood, 1962, 82 S.ct. 894, 


900 369 U.S. 469, 477-478, 8 L.Ed. 44, the equitable nature 
of Contractors' claim is apparent. It has been recognized 
that if the prayer or the demand is only for equitable 
relief, the claimant is not entitled to a jury trial. 
Robinson vy. Brown, C.A. 6th, 1963, 320 F.2d 503, certiorari 


denied, 1964, 84 S.Ct. 662, 376 U.S. 908, 11 L.Ed.2a 607, 


and Dairy Queen, Inc. v, Wood, supra. 
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Where there is an uncomplicated single claim purely 
equitable in nature, and a single purely equitable remedy 
demanded, there is no right to a trial by jury. Swaffold 
vs. B. & W., Inc., C.A. 5th, 1964, 336 F.2d 406, 409, 
certiorari denied, 85 S.Ct. 653, 379 U.S. 962, 13 L.Ed .2d 557. 


Both of the i i rs 
support the generally ac te {e) iti 


claim for contributi i i i e, much less 
a_demand for a 50 percent credit, Murray vs. United States, 


1968, 132 U.S. App. D.C. 91, 405 F.2d 1361, and Jones vs. 
Schramm, 1970, U.S. App. D.C. APests, F.2d 
- In Murray, this Court stated in part ". | .but 


certainly we approve the dismissal of the claim for 


contribution, since contribution is an equitable doctrine 
imposing a duty on one tortfeasor to another that is 


applicable only when the tortfeasors have a concurring 
liability to the same victim. . . ." (405 F.2d 1365, 


emphasis added). 


More recently, in Jones, this Court re-stated the 


matter, in part, as follows: 


"Contribution is an ‘equitable doctrine! 
based on principle of justice', -- which is| 
not dependent on contract, joint action, or) 
original relationship of the parties. It | 
imposes a duty in the case of two (or more) | 
tortfeasors who have a concurrent liability | 
to the same victim, whereby the tortfeasor 
who for any reason makes payment on his 
liability to the victim may receive a pro 
rata contribution from the concurrent 


-10- 


tortfeasor. (citation, Murray ) 

The doctrine of convribution orig inated 
in the courts of equity and it was announced 
in this jurisdiction in a leading opinion 
by Judge Groner, to sustain a suit brought 
in equity by one tortfeasor against the 
other. We may assume, therefore, as it 
has apparently b sumed, that 
when contribution i Ought agai a 
defendant who was not sued intiff, as 
is rmitted by our decisions, the claim 
sounds in equity and t t_ acts as finder 
of fact to determine whether the second 
tortfeasor from whom contribution is sought 


was _negligent, and therefore liable to the 
victim," 


The opinion goes on to hold that "Where both alleged 
tortfeasors are joined as co- i t 


by_ the victin, the liability to the victi 
tortfeasor, from whom contribution is sought is_not properly 


assigned to the non-jury domain of the equity court as. 
finder of fact." 

The initial rule therefore prevails since Singleton 
was not joined, nor could it have been joined, as a 
co-defendant in an action brought by the plaintiffs in th 


trial court. It follows that the order of proceeding, 
permitting the Court to rule on the cross-claim was not 
only the agreement of the parties, but also was permitted, 
if not required, by this Court's ruling in Jones, decided 


within three weeks after the rendition of the verdict. 
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As_ stated in Barron & Holtzoff, Vol, 2B, Section 


873, p. 32, | 


"The usual practice is to try the legal 
issues to the jury and to try ee 
issues to the court 


issues common to bot e 


claims, the order of trial must be such that 
the jury first determines the common issues. 


The court may, if it chooses, submit all the 
issues to the jury. ... 


Collins vs. Government of Virgin Islands (aka Cir.), 
1966, 366 F.2d 279, after reviewing the right to, and 


waiver of, jury trials holds "These principles lead us to 


conclude that the better rule is that a defendant can 
rely on the jury demand of a co-defendant to the extent of 
the issues embraced by that demand." 

If,_as_Barron & Holtzoff, Sec. 877 goes on to indicate, 
that a third-party plaintiff or third-party defendant must 
file an iti or j trial on the issues sed 
by_the third-party pleadings, can it be said that a defendant 
is entitled to rely upon a jury demand by a co=defendant in a 
third-party proceeding? It_is submi it does not 
seem appropriate, especially where, as here, the co-defendants 
occupy substantially different positions, one being a 


contractor above, and the other a contractor below, on the 
construction scale. Implicit in the different status of the 


parti i i oncepts upon which their 
respective claims are based. 
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PLAINTIFFS' INJURIES WERE CAUSED BY THE SOLE 
NEGLIGENCE OF APPELLANT CONTRACTORS AND THE 
TRIAL COURT'S FINDINGS WERE BASED UPON 
SUBSTANTIAL EVIDENCE. 


The final question raised by this appeal of Contractors 
Transport Company against the Singleton Company is whether 
the Singleton Company (male plaintiff's employer) was a 
joint tortfeasor so as to bring the rule of Murray vs. United 
States, 132 U.S. App. D.C. 91, 405 F.2d 1361, into effect, 
thus reducing the male plaintiff's verdict against Contractors 
by fifty (50) percent, to $50,000.00, and at the same time, 
presumably, eliminating the workmen's compensation lien 
existing in favor of the employer's workmen's compensation 


insurance carrier .1 


rr 


lunder the Longshoremen's Act, as made applicable to 
the District of Columbia, workmen's compensation is an 
employee's exclusive remedy against his employer, Shreve v. 
Hot Shoppes, Inc., 110 U.S. App. D.C. 268, 292 F.2d 761. 
Unlike a settlement with a joint tortfeasor, acceptance of 
compensation operates as an assignment to the employer of 
all rights of the employee, to the extent of such payments, 
Title 33, Sec. 933(b). Where the employer is insured, the 
carrier "shall be subrogated to all of the rights of the 
employer" to obtain reimbursement. While the assignment 
does not; preclude an employee from bringing action in his 
own name, Leonard vs. Liberty Mutual, 267 F.2d 421, the 
carrier is entitled to full reimbursement of all compen- 
sation and medical expenses paid by it, Seaboard Marine v. 
Quigley, 266 F.2d 882, Ashcraft & Gerel v. Liberty Mutual 
Insurance Company, 120 U.S. App. D.C. 51, 343 F.2d 333. 
It is apparent that the analogy drawn to the Murray case 
is misplaced. 
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It was not reached in Murray, nor was it in this 
case, because the "credit" presumably destroying the sub- 
rogated claim, was not applied, but eventually this Court 
will be called upon to decide if the doctrine, as applied 
to a workmen's compensation case does not unconstitutionally 
or otherwise deprive the employer, or carrier, of a property 
right without due process. 

The evidence and testimony established that the 
accident involved was caused either by the negligence of 
Contractors, or the negligence of Singleton. That was the 
basis upon which the case was argued and submitted ‘to the 
jury. At one stage of the trial, the Court, in fact, stated 
to the jury that after several days of testimony, it was now 
clear that the question was whether Contractors oar negligent, 
or whether the employer Singleton was negligent in causing 
the accident. All counsel concurred. For obvious reasons, 
primarily because it was no defense to plaintiff's claims 
Contractors did not contend to the jury that Singleton's 
negligence, if any, was concurrent or joint. 

The evidence as accepted by the jury was to the 
effect that modern construction work is an example of speciali- 


zation, each trade having its own function. Contractors 


agreed to deliver the chillers to the job site and "to rig 
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them into place when directed’. All of the equipment 
being used was Contractors, the truck was Contractors and 
the very work being performed was the "rigging into Place 
when directed" called for by the purchase order with 
Contractors, 

More particularly, the Sling or "choker" cable that 
broke causing the accident was owned by Contractors, brought 
to the job site by its employees, and physically attached to 
the truck by Contractors' employees. There was no evidence 
or testimony that tended to establish credibly that: 

1. The attachment of the choker cable was 

done by Singleton employees alone, or 
The attachment was jointly done by employees 
of both contractors, 

It is difficult to conceive of the attachment of this 
choker cable to Contractors' truck being done by persons 


other than the owner of the equipment, or, in fact, by more 


than one person. It was a simple operation, looping the 


cable through the truck body . Unfortunately, it was not 
done properly, according to accepted standards, or in 
accordance with the Safety Code, and it severed, directly 


causing the accident. 
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It is true, of course, that Singleton employees had 
a part in the moving of the chillers, but this had to do 
entirely with jacking the chillers, placing rollers under 
them, and attaching the cable to the load line. They had 
nothing to do with the attachment or ownership of the 
particular and specific aspect of the work that caused the 
injury, and the jury so found. 

Contractors was a presumably competent organization 
engaged to perform a specific function that fell within the 
realm of its expertise.” The accident occurred while 
Contractors was carrying out the terms of its contract, with 
its employees, and with its equipment. 

It is in no position to rely upon reserved supervisory 
authority of Singleton in its contract with the Gas Company 
because the work being performed was its work, that it, 
Contractors, contracted to do because it was an expert in 


3 
this particular field. Similarly it cannot shift the 


2 Standardized Jury Instruction Number 84, on page 67, 


of the revised edition, 1968, defines an "Independent Contractor" 
as "one who, engaging in an independent employment, contracts 

to do a piece of work according to his own methods and without 
being subject to the control of the person who hires hime 

except as to the result of the work.” 


Peter vs. Public Contractors vs. Cunningham Construction 
Co., 368 F.2d 111 (1966) ™. . analysis begins with the general 
common law rule that an employer is not liable for torts of an 
independent contractor in the course of work for the performance 
of which he has engaged the contractor. . . - - «liability 
created by right of control is something more than the general 
right of inspection and supervision. . . .” See also Lipka vs. 
United States, 369 F.2d 288. 


-16~ 


failure to provide barricades rrom itself to the employer 
especially in the face of plaintiff's testimony that he was 
directed by the Contractors’ foreman to go to the truck to 
get a hammer , which he was doing at the time of the accident, 
This allegation, incidentally, was not denied by Mr. Ward, 
the foreman, in his own testimony. 

Contractors contends that the work was hazardous and 
of the type for which authority cannot be delegated. The 
testimony of Mr. Coakley, fairly construed, established that 
all work is dangerous to some degree, and that this work was 
no more or no less so than the usual. It certainly was not 
conceded that the work was ultra-hazardous of the nature 
comtemplated by the rule cited. 

More importantly, however, Contractors cannot rely 
upon the rule because it does not fall within the class of 
persons, innocent third parties normally, that the rule is 


designed to protect. It was its negligence as an independent 


contractor that caused the accident and it ill behooves it, 


at this stage, to say that it should not have been engaged 
to do the work, or that the authority could not be, and should 


not have been delegated to it. 
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With respect to the alleged duty created by the 


statute, to provide a safe place to work, it is obvious 
that the accident involved in this case occurred pecnase 
a cable was cut, not because there was an unsafe place to 
work insofar as the conditions created by the employer were 
concerned. In other words, the accident was not caused by 
an unsafe place to work but rather by the negligence of 
Contractors in performing the details of its work, If it 
was an unsafe place to work, it was unsafe because of 
Contractors' negligence. 

If the plaintiff had been injured as a result of a 
condition on the premises, created in part by Singtetons 
as was apparently the case in Murray, perhaps the rule 
should be applied. However as the Court stated in Bailey 
v. Zlotnick, 77 U.S. App. D.C. 84, 149 F.2d 507, a - 2 
distinction is made between the negligent manner of the work 
and the condition of the premises which results from the 
negligence." The illustration from the Restatement, Torts, 
Sec. 426, holds that an employer of a contractor is liable 
for the negligence of the sub-contractor if such negligence 
creates a dangerous condition, but the employer ielinot 


liable for acts performed in the work, such as dropping 


a pipe. 
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Applying the aforegoing to the facts of this case, 
it seems clear that contribution, in the form of a fifty (50) 
percent credit is not applicable. Each of the alleged tort 
feasors, Contractors and Singleton, performed separate and 
distinct functions with respect to the specific operation 
being performed, and only Contractors, by the evidence of 
all of the witnesses, owned, attached and had responsibilities 
relating to the cable that severed. On the facts and the 
law, rather than Contractors being entitled to contribution, 
it should be held liable to indemnify and hold Singleton 
harmless. 

CONCLUSION 

The cross-claim for a fifty (50) percent reduction 
of plaintiff's verdict was properly denied and the denial 
thereof was based upon substantial evidence and the findings 
made by the Trial Court acting in its capacity of finder of 
fact, together with the conclusions of law, holding appellant 
liable for the damages caused by its negligence, should be 
affirmed. 
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1. With Respect To The Brief Of Appellee Dawson 


Counsel for Dawson with tedious repetition in his brief 
states that there was an agreement among all counsel below 
that the Court would try all issues of Contractor’s cross- 
claim against Singleton. This is simply not the case as the 
transcript clearly denotes this counsel’s position at the be- 
ginning of the trial (J.A. 48): 
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“Mr. Mahoney - * * * | agree with Mr. Magee that 
the issues of negligence as to the three parties be 
submitted to the jury and then the Court rule on 
the cross-claim based upon the jury’s findings.” 

It seemed apparent that the Court understood this position 
(J.A. 49): 

“The Court: As I see it, the only thing to be sub- 
mitted to the jury, if the case gets to the jury, is 
a case against Contractors Transport Corporation, 
Magazine Brothers Construction Corporation, and 
third-party defendant Singleton Company, now 
known as Limbach Company. 

Those are the only three cases submitted to the , 

jury.” : 

This position was reiterated by the Court (J.A. 51) and 

later in the trial (J.A. 212). It was not until all the evi- 
dence concluded and counsel for Singleton made its state- 
ment (J.A. 258) that the Court reversed its position and 
withdrew the issue of negligence on the part of Singleton 
from the jury (J.A. 258-261), 


All parties agree that the law as applied to the cross- 
claim, that is whether or not the 50% credit would be ap- 
plied, would be a matter for the Court to determine. The 
confusion, if any exists, concerns whether the C ourt or the 
jury was to try the issue of negligence in the cross-claim. 


Counsel for Dawson on page 5 of his brief states that this 
counsel made no further contention that the agreement was 
not as stated lastly by the Court (J.A. 258-261) which is 
again incorrect. The day following the Court’s ruling that 
it would determine the issue of Singleton’s negligence, the 
Court stated in (J.A. 212, 212A) 

“The Court: I thought we had agreed, that is, you 
two had agreed, that the only issue is whether or 
not the remaining defendant, that is, Transport— 
Contractors Transport, was guilty of negligence, if 
so, that negligence was the proximate cause of the 
accident and injuries allegedly sustained. 
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Mr. Magee: Yes, sir; this is the way I understand 
the posture of the case. 
Mr. Mahoney: It was resolved, but that is not my 
understanding the way it started out.” (Emphasis 
supplied) 
And then again before the jury retired (page 218): 

“Mr. Mahoney: If Your Honor please, I would like 
to renew my objection * * * and object to the 
Court’s withdrawal of Singleton’s case, the negli- 
gence aspect of Singleton [from the jury] * * *.” 


Although counsel for Dawson insists that there was an 
agreement that the Court would decide all issues of the 
cross-claim and that it did decide the issue of Singleton’s 
negligence although adversely to Contractors, he states on 
page 15 of his brief: 

“The jury’s verdict found against appellant on the 
issues of Dawson’s and/or Singleton’s negli- 
gence * * *,” 


And went on to say that the jury found that the sole negli- 
gence of appellant caused the injury. And again, counsel 
for Dawson in his brief on page 27: 


“Singleton’s negligence was submitted to the jury.” 
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And in its “Conclusion the jury in effect, found Dawson 
and Singleton not negligent. * * *” 


Despite this apparent contradiction, the only issue of li- 
ability submitted to the jury was whether or not there was 
negligence—not sole but any—on the part of Contractors 
which proximately caused the injuries complained of. As 
a matter of fact, the jury’s verdict was returned in written 
form as the record reflects. There was nothing in the writ- 
ten jury verdict which would in any way pertained to Sin- 
gleton’s negligence. 


As pointed out by counsel for Singleton, it would be no 
defense to plaintiff's case for counsel for Contractors to 
argue to the jury that Singleton was a co-tortfeasor. Coun- 
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sel for Contractors’ argument was that Singleton’s negli- 
gence was the sole cause of plaintiff's accident which is to 
say Contractors was not negligent. The jury rejected this 
contention by its verdict but it did not, nor could it, con- 
sider whether Contractors and Singleton were both negligent. 


2. With Respect To The Brief Of Appellee Singleton 


Counsel for Singleton states on page 4 of his brief that 
inasmuch as it was his understanding that the Court would 
try the issues of the cross-claim that he did not participate 
in the opening statement, voir dire examination of witnesses, 
closing argument to the jury, etc. with the implication, of 
course, that had the agreement been otherwise then he 
would have participated. However, there was no separate 
Proceeding on the cross-claim as such following the jury 
trial. The Court merely took the matter under advisement 
requesting written memoranda from counsel on their respec- 
tive positions. Hence, all the evidence on the cross-claim 
went in during the trial of the main action. The silence or 
non-participation of counsel for Singleton during the trial 
was but a defensive tactic on his part. 


Counsel for Singleton miscontrues the holding in Jones y. 
Schramm, ___ U.S. App. D.C. p legal So 
decided by this Court March 5 , 1970. He states that the 
cross-claim being essentially equitable in nature must be tried 
by the Court, and there is no right to a jury trial. 


In Jones the issue of both defendants’ negligence was sub- 
mitted to the jury which found for the plaintiffs against 
Schramm and for the defendant Jones against the plaintiffs. 
It was after the jury’s verdict that the Court proceeded to 
rule on the cross-claims and the Court, in effect, overtumed 
the jury’s verdict with respect to Jones by granting contri- 
bution. This aspect of the case was reversed by this Court. 
The finding by the jury that Jones was not negligent deter- 
mined the legal effect of the cross-claim for contribution. 
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The method of proceeding in Jones was the same which 
counsel for Contractors understood was to take place in the 
trial below up until all the evidence had concluded. 


The case of Knell v. Feltman, 85 U.S. App. D.C. 22, 174 
F.2d 662 (1949) cited by this Court in Jones is again very 
similar procedurely to what was attempted by counsel for 
appellant. There, only one defendant was sued by plaintiffs, 
namely Feltman, but he in turn impleaded Knell, the opera- 
tor of the vehicle in which the injured passenger rode. The 
plaintiffs did not amend their complaint to include Knell 
as an additional defendant. Nevertheless, the question of 
Knell’s negligence was submitted to the jury and based upon 
the jury’s finding the Court concluded that contribution 
should obtain (page 665, 174 F.2d): 

“The jury’s finding, which was in effect that the con- 
current negligence of Feltman and Knell caused the 
injuries, made them, as between themselves, jointly 
responsible for the damages awarded against Felt- 
man.” 

* * * * * 
(page 667, 174 F.2d): 

“* * * The question of negligence vel non on the 
part of Knell toward them was submitted to the 
jury when the Court asked, ‘Was * * * Knell, negli- 
gent, and if so, was his negligence the sole or con- 
tributing cause of the collision * * *?’ The jury’s 
answer was ‘Contributing.’ ” 


Later in Martello vy, Hawley, 112 U.S. App. D.C. 129, 
300 F.2d 721 (1962): 


“Accordingly, we now hold in the factual circum- 
stances of this case that when settlement is made 
with one joint tort-feasor and later a verdict is 
obtained against the other, and the jury finds that 
the settling tort-feasor should contribute, then the 
verdict should be credited with one-half its total 
amount and the defendant tort-feasor should be re- 
quired to pay only the remaining balance, namely 
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one-half the total original verdict.” (Emphasis sup- 
plied) 


CONCLUSION 


For the reasons set forth herein and also in appellant’s 
brief and the relief set forth herein in its CONCLUSION, 
appellant Contractors respectfully submits that judgment 
below on the cross-claim should be Teversed and that the 
case remanded to the lower court for a jury trial on the 
cross-claim. 


Respectfully submitted, 


Charles E. Pledger, Jr. - 
John F. Mahoney, Jr. 


925 Washington Building 
Washington, D.C. 20005 


Attorneys for Appellant 


